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AUGUST, 1844. 


IMPEACHMENT OF THE PRESIDENT. 


Soon after Mr. Tyler’s advancement to the presidency, Mr. Botts, 
of Virginia, formerly his political and personal friend, made an at- 
tempt in the house of representatives, to procure his impeach- 
ment. ‘The proposition was then received with little favor by any 
party in the house. Since the proceedings of the executive in 
relation to the acquisition of Texas have been made known, the 
project has been revived and vehemently urged by a portion of the 
political press. Amongst other things which have been published 
upon this subject, is a letter, under the great name of chancellor 
Kent, in which the opinion is boldly expressed, that the president 
has done things worthy of impeachment, and that he ought to be 
impeached. In his letter of acceptance to the Baltimore conven- 
tion, president Tyler takes special notice of this opinion of the 
distinguished jurist. 

Whatever opinions we may entertain of the alleged delinquen- 
cies of the president, the expression of them would clearly be out 
of place in a law periodical, and we only avail ourselves of the 
public interest which has been awakened upon the subject, to sug- 
gest some views respecting it, which may be of service now and 
hereafter ; and to follow them with a brief account of some of the 
most important trials on impeachment, which have occurred under 
the federal and state constitutions. 

The fourth section of the second article of the constitution of 
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the United States is as follows: ‘ The president, vice president, 
and all civil officers of the United States, shall be removed from 
oflice on impeachment for, and conviction of treason, bribery, or 
other high crimes and misdemeanors.” It is elsewhere provided, 
that no person shall be convicted without the concurrence of two 
thirds of the members present ; that judgment shall not extend fur- 
ther than to removal froin oflice, and disqualification to hold any 
office ; and that, on the trial of the president, the chief justice of the 
supreme court shall preside. We have no hesitation in avowing 
our conviction, that this clause of the constitution, so far as it re- 
gards the president, is wholly nugatory. Mr. ‘Tyler is in no more 
danger of impeachment than chancellor Kent, nor will the power 
be exercised upon any of his successors, until the constitution itself 
is changed. If this opinion should be regarded as extraordinary, 
or even extravagant, we can only say that it has been adopted re- 
luctantly, but upon the compulsion of cogent facts and reasons, 
amongst which are these. 

The president of the United States is too powerful to be im- 
peached. Whether good or bad, he will never fall so low, that 
there shall be none to do him reverence. He may always count up- 
on a considerable party, to defend, and even eulogize his policy and 
his measures. ‘The number of persons who are dependent upon 
his will for their bread, has been estimated at forty thousand. Seat- 
tered over the whole union, occupying influential positions, ap- 
pointed to their posts on account of their talent, their devotion to 
the wishes of the executive, their tact as managers, forty thousand 
bayonets would be of less service to prevent an impeachment. 
How many thousands more are eager expectants of executive fa- 
vor, ready to 

** crook the pregnant hinges of the knee, 
Where thrift may follow fawning.” 

Is it uncharitable to suppose, that amongst the representatives 
and the senators—from the very ranks of the accusers and the 
triers —a few persons might be found to look very kindly on hu- 
man error, if a foreign mission or a special embassy should dance 
before their eyes? ‘That it has become the established practice 
of the government to eppoint members of congress to the most 
high and lucrative oflices, it is as idle to deny, as that they are be- 
stowed as a reward for personal service rendered to the administra- 
tion. He has the power too of subsidizing the public press, by 
the mere distribution of government patronage, and by compelling 
all oflicials to support the newspaper which supports him. Power 
never yet wanted champions and friends. It is generally believed 
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that Mr. Botts lost his election, in consequence of his attempt to 
impeach president ‘T'yler. 

The short period of time for which the president is chosen, is 
another reason for supposing that this power will never be exer- 
cised. Unless it be done within the first two years of his term of 
service, Which would not be likely to happen, it will not be done 
at all. ‘The proceedings, in cases of this description, are not con- 
ducted like those of an indictment ina criminal court. ‘The im- 
peachment of Warren Hastings lasted nine years. The proceed- 
ings in the case of judge Chase were commenced en the 5th of 
January, 1804, and terminated on the Ist of March, 1805, Al- 
lowing a reasonable number of speeches in the house of repre- 
sentatives, Where they speak longer and more frequently than in 
those days, on the question of impeaching, proper time for jhe 
president to prepare his defence, for the examination of witnesses, 
and the arguments of managers and counsel, all which is to be 
done in intervals of public business, which must still go on, allow- 
ing moreover no unreasonable delays in the prosecution of the 
chief magistrate of the republic, for high crimes and misdemeanors, 
it is not probable that the matter would be brought to a conclusion 
under a couple of years. By dint of extraordinary exertion, they 
might succeed, in case of conviction, in docking two or three 
months of his four years. ‘ Most lame and impotent conclusion.” 
It is held, by the supreme court of Massachusetts, that a mandamus 
will not lie to restore a person to an annual oflice, for the reason 
that another election will be held before he can get a judgment. 
For the like reason, we hold that an impeachment will not lie 
against the president. Besides, if a president have done things 
worthy of reprehension, the sovereign people do not like to have 
the business taken out of their hands. ‘They can try him, and elect 
a better man, before the uncertain and dilatory process of an im- 
peachment can be brought to bear upon him. = ‘That is an effectual 
remedy, and a heavy punishment for wrongs done. ‘Their sentence 
is decisive and irreversible. 

No disrespect is intended to the senate when it is added, that it 
is not and never can be a proper tribunal to try the president. We 
take it for granted that he will never be impeached for anything 
but political offences. The constitation indeed speaks of “ high 
crimes ;’ but no part of these remarks is predicated upon the idea 
that he will commit highway robbery, or petty larceny, or arson, 
or convert the White House into a common receptacle of stolen 
goods. Whenever a common felon is elected president of the 
United States, the criminal code will have been already fashioned 
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upon the principles suggested by Jack Cade. It is idle to reason 
upon any other hypothesis, than that he will be impeached, if at 


all, for political offences. Now the senators of the United States 
are able and distinguished men indeed, but they are also zealous 
political partisans. ‘They are the elife of American statesmen, but 
for that very reason they are political leaders. ‘They must, of ne- 
cessity, express their opinions, if not in the form of recorded votes, 
yet in the more binding form of published speeches, upon the very 
measures for which the president is to be tried before them. In 
regard to the proceedings of General Jackson, respecting the re- 
moval of the deposites, and the removal of the secretary of the 
treasury, Which were believed by many to afford ground for im- 
peachment, the senate had notoriously prejudged the question. 
Every senator has voted, and most of them have spoken upon Mr. 
Tyler’s ‘Texas treaty, which is alleged to be an impeachable mat- 
ter. In short, no intelligent lawyer can doubt, that if the same 
searching questions were put to every senator, before the trial of an 
impeachment, which are addressed every day to jurors on trials 
for the smallest misdemeanors, not ten senators could be found 
qualified to sit as judges in the case. ‘ Have you formed or ex- 
pressed any opinion ? are you sensible of any bias or prejudice ? 
&e. Xe.” Such a tribunal ought not and it will not try an alleged 
offender. It would be but a mockery of justice. 

A striking incident in the political history of our country goes 
far to show how utterly nugatory is this provision of the constitu- 
tion respecting the president. ‘The chief justice of the supreme 
court is to preside. Suppose that General Jackson had committed 
a clearly impeachable offence in removing the deposites, or in re- 
moving the secretary, who would have presided on that trial? 
The man who had supplanted the ejected oflicer, and who had 
been the instrument of the wrong! While the president possesses 
and exercises powers like these, this clause of the constitution will 
not operate even tn ferrorem. 

We have had nine presidents since the adoption of the constitu- 
tion — who have made war and peace — who have built up and 
pulled down— who have made laws and vetoed laws— pocketed 
bills and given qualified approvals of bills — bought territories, 
made unauthorized treaties, and done a thousand acts —as the 
wisest politicians and the ablest jurists have vehemently declared 
and atlirm— directly in the teeth of the constitution —and not 
one of them has been impeached! We trust that the dreams of 
Mr. ‘Tyler will not be disturbed by the terrors of an impeachment, 
for the brief period that remains to him of his ollicial term. By 
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accepting the nomination which has been tendered to him, he has 
put himself upon the country, and the people will, within four 
months, pass an impartial judgment upon the merits of his admin- 
istration. 

The most difficult and interesting question which has arisen upon 
this clause, is the true construction of the words “ high crimes and 
misdemeanors ’”’—or in other words, for what offences can the 
president and the civil oflicers of the government be impeached. 
Several different opinions upon this question have been advocated. 
The first is, that the constitutional provision is of no force or eflect, 
until congress shall pass a declaratory law, enumerating the specific 
offences, which shall be considered as embraced by the terms. 
Both houses of congress have, however, uniformly acted upon the 
conclusion, that no defining statute is necessary, and this theory 
may be regarded as exploded. ‘l'he next opinion, which was urged 
with transcendent ability on the trial of Judge Chase, is, that an 
impeachable offence must be an indictable offence. ‘The argument 
was put in this form by Luther Martin. ‘ What, sir, can a judge 
be impeached and deprived of oflice, when he has done nothing 
which the laws of his country prohibited? Is not deprivation of 
office a punishment? Can there be punishment inflicted where 
there is no crime? Impeachment and conviction cannot change 
the law, and make that punishable, which was not before criminal. 
Admit that the house of representatives have a right to impeach, 
for acts which are not contrary to law, and that thereon the Senate 
may convict, and the oflicer be removed, you leave your judges 
and all your other oflicers at the merey of the prevailing party.” 
And he proceeds to show, that it would place them in the situation 
of the people of England, during the wars of the rival roses. On 
the other hand, it was contended, upon principle and precedent, 
that mere misbehavior in oflice, not indictable, and not in violation 
of any positive law, would be impeachable ; and Mr. Rodney, one 
of the managers, instanced the case of a judge postponing a cause 
for one person, and refusing to postpone that of another in a similar 
situation, drunkenness, trying a case with eleven jurors, &c. 

Another theory is, that the whole subject must be left to the ar- 
bitrary discretion of the senate for the time being. Judge Story, 
in his Commentaries on the Constitution, (vol. 2, p. 204,) remarks 
of this notion, that it is so incompatible with the genius of our in- 
stitutions, that no lawyer or statesman would be inclined to coun- 
tenance so absolute a despotism of opinion and practice, which 
might make that a crime at one time, in one person, which would 
be deemed innocent, at another time, or in another person. 
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The better opinion among statesmen and jurists is, that resort 
must be had to the common law and parliamentary practice, for 
any satisfactory solution of the question. If this be the true theory 
of the constitution, it is very certain that it has not been the prac- 
tice of those who have administered it; if the delinquencies which 
are pronounced impeachable by the common law and the practice 
of parliament, are so in fact, then it will be universally agreed, 
that a vast number of offenders have gone unwhipt of justice. 
The following are held to be impeachable: ‘ Giving bad counsel 
to the king, (president) ; ” “ advising a prejudicial peace ;”? (Ought 
it not to lie as well for advising an unjust war ?) “enticing the 
king (president,) to act against the advice of parliament; ” “ pur- 
chasing oflices ;” “ preventing other persons from giving counsel to 
the king (president,) except in their presence ;”’ “ procuring ex- 
orbitant personal grants from the king (president); ‘ malversa- 
tions and neglects in olflice ;”’ “ encouraging pirates ;”’ “ oflicial 
oppression, extortions, and deceits, and especially for putting good 
magistrates out of office, and advancing bad.” Mr. Madison ex- 
pressed the opinion very warinly, in the debates on the constitu- 
tion, that a president who should remove a faithful public officer, 
merely to give it toa member of his own political party, ought to 
be impeached. This is a pretty formidable catalogue. When the 
Duchess of Kingston returned to court after a very mysterious ab- 
sence, some scandalous stories being circulated against her, she 
accosted Lord Chesterfield by saying, ‘** Don’t you think they ac- 
cuse me here of having gone into the country to give birth toa 
pair of twins?’ His lordship replied, with his characteristic good 
breeding, I make it a rule never to believe more than half of 
what I hear.” Adopting this rule of his lordship in regard to the 
political press, is there an intelligent person in the country who 
doubts, that an infinite number ef indefensible offences have been 
committed by presidents and civil oflicers ? Yet the sword of jus- 
tice has been unsheathed but four times, and thrice in vain! 

It must be added, that none of these perplexing and highly im- 
portant questions have been decided by authority, and, from the 
manner in which impeachments are tried, they never can be set- 
tled, unless some conviction should be had. ‘The senate do not 
pronounce judgment upon any question of law. ‘They simply vote 
upon the question of guilty or not guilty. They are judges, both 
of the law and the fact, and if the case result in an acquittal, it is 
impossible to ascertain whether the acquittal be caused by matter 
of law, or of fact. If jurors should undertake to exercise the same 
power in criminal cases, the result would be, what we find it here, 
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an entire uncertainty as to the law. ‘Thus, in voting upon the 
same article, one senator may believe that the charge is not proved 
in fact, another, that it is proved, but is not impeachable, and all 
that we can learn is, that, for some reason or other, the person is 
not convicted. It is some satisfaction to remember, that this clause 
shares the fate of all the other parts of the constitution. It may 
well be defined as a vast magazine of doubtful provisions ; and if 
one should read the variant constructions which have been given 
to every sentence, by the politicians of the north and the south, he 
would come to the conclusion, that it was framed expressly for the 
purpose of exercising human ingenuity, as to its meaning, or 
whether it really have any meaning at all. But, in spite of all the 
nonsense which has been written and spoken of it, rr sranps — it 
is still beloved and cherished — we have grown great, and are 
prosperous and ‘happy beneath its protecting care! May it be as! 
eternal as the fame of its founders ! 

Having given utterance to our firm conviction, that the president 
is too powerful to be impeached, and stated some of the reasons 
and facts which have compelled us to adopt it, we take leave of 
this part of the subject, by reminding those who shall peruse them, 
that the result is one of the highest practical importance. The 
founders of the constitution believed, that they had interposed a 
strong barrier against the ambition or the corruption of the execu- 
tive power. We believe that no such barrier exists in fact. The 
people of this country have nothing to rely upon, for the wise and 
faithful administration of this government, but the character of the 
man, whom they may elect to the oflice of president. Can a 
stronger argument be addressed to the intelligent electors of this 
country, on their part, to bring an unbiased and patriotic judg- 
ment, to determine the qualifications of every candidate presented 
for their suffrages, and bestow them upon him only to whom they 
feel they can safely confide the dearest and mightiest interests of 
their country ? 

We now proceed to give an account of as many cases of im- 
peachment, as the proper limits of this article will allow. There is 
no want of material. It was remarked, so long ago as 1805, by 
Mr. Hopkinson, that he recollected but two cases of the impeach- 
ment of judges in England in half a century, while in this coun- 
try, boasting of its superior purity and virtue, seven judges had 
been prosecuted, criminally, in about two years. 

The first case that arose under the constitution of the United 
States, was that of William Blount, a senator from North Caro- 
lina, in the year 1799. He was expelled from the senate, a few 
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days before the impeachment, being then a member, and on that 
occasion he was, by a resolution of the senate, yeas twenty-one, 
nays one, declared to be “ guilty of a high misdemeanor, entirely 
inconsistent with his public trust and duty as a senator.” The of- 
fence charged was, the attempting to seduce an United States’ In- 
dian interpreter from his duty, and to alienate the affections and 
confidence of the Indians from the public officers residing amongst 
them. The house of representatives subsequently presented arti- 
cles of impeachment, to which the respondent pleaded, that a sena- 
tor was not an impeachable officer, within the meaning of the con- 
stitution. ‘This plea to the jurisdiction was decided, ‘by a vote of 
fourteen to eleven, to be valid, and, consequently, no further pro- 
ceedings took place 

The phrase employ ed by the constitution is, ‘all civil officers.” 
Judge Story discusses this question at much length in his Commen- 
taries on the Constitution, (vol. ii. p. 262,) and we quote his con- 
clusion. ‘It is, with great reason, urged, that a legislator should 
be above all fear and influence of this sort in his public conduct. 
The impeachment of a legislator for his official acts, has hitherto 
been unacknowledged, as matter of right, in the annals of England 
and America. A silence of this sort is conclusive, as to the state 
of public opinion, in relation to the impolicy and danger of confer- 
ring the power.” The decision of the senate, though made by a 
mere majority, and the opinion of the ablest commentator on the 
constitution, which the union has yet produced, ought to be deci- 
sive of this question. 

On the 3d of March, 1803, four articles of impeachment were 
prepared by order of the house, and presented to the senate, 
against John Pickering, judge of the district court of the United 
States for the district of New Hampshire. The first article set 
forth, that a surveyor of the port of Portsmouth had seized a vessel 
for smuggling ; that the marshal had subsequently seized her, by 
order of the court, for the same cause; that the statute of 1789 
provided that, after appraisement, the vessel might be delivered to 
the claimant, in such case, on his producing to the court a certifi- 
cate from the collector, that the duties claimed had been paid, as if 
the goods had been legally entered ; yet the judge ordered her to 
be delivered to the claimant, without any such certificate being pro- 
duced. ‘The second article alleged, that the collector had libelled 
the same vessel for smuggling two cables and one hundred pieces 
of check, and the attorney of the United States appeared before 
the judge in court, and offered to prove the fact, but the judge re- 
fused to hear him or his witnesses, and ordered the property to be 
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restored to the claimant. The third article set forth, that he re- 
fused to allow any appeal in the case, though it was openly claim- 
ed in court by the United States’ attorney, and though he was ex- 
pressly required by law to grant it. The fourth article charged 
him with appearing on the bench in a state of “ total intoxication by 
the free and intemperate use of inebriating liquor,” and with pro- 
fane cursing and swearing, when sitting as a judge. 

After due service of process, the respondent did not appear ; but 
his son came forward and suggested that his father was insane. 
The senate, having determined to hear witnesses on this point, the 
managers of the impeachment withdrew, stating that they had no 
instructions from the house to enter upon such inquiry. ‘The wit- 
nesses of the alleged insanity were then introduced and examined. 
A resolution was introduced, to the effect that the senate were, sat- 
isfied, upon the evidence presented, that the resporident was insane, 
and that further proceedings should be suspended. The resolution 
was lost by a vote of nineteen to nine. ‘The prosecution then pro- 
ceeded, though there was no appearance for the respondent, and 
the senate pronounced him guilty on each article, by a vote of 
nineteen to seven. On the question of removing him from office, 
the vote was twenty yeas, six nays. 

The authority of this case is much impaired from the fact that it 
was an ex parte proceeding, and that it was a case also of flagrant 
unfitness for the office. BS 

The next in the order of time, but the first in interest and impor- 4 
tance, was 
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Nearly forty years have passed away since this memorable trial 
took place. It was directed against one of the signers of the de- 
claration of independence —a revolutionary patriot — an eminent 
jurist — a judge of the supreme court of the United States. The 
trial of an impeachment is, and ought always to be, one of the 
most solemn, august, and impressive spectacles under the sun. By: 
The tribunal should be very high, in its powers, in character, and a | 
in public regard, which undertakes to sit in judgment upon judges 
of the most exalted of our judicial tribunals. In this case, nothing 
was wanting to its solemnity, unless it were the frivolous character 
of some of the charges. ‘The prosecutor was the house of repre- 
sentatives, led on by John Randolph, in the freshness of his strength 
and in the vigor of his youth, supported by Nicholson, Rodney, 
Early, Campbell, and Clarke ; and met, on the other hand, by the 
respondent himself, and with such an array of talent as has been 
VOL. VII. — NO. IV. 22 
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seldom equaled, Hopkinson, P. B. Key, Charles Lee, Luther 
Martin, and R. G. Harper. Among the witnesses were, John 
Marshall, Dallas, Rawle, Edmund Randolph, Winder, and indeed 
the e/ite of the Maryland, and Virginia, and Philadelphia bars ; and, 
to crown the whole, Aaron Burr was the president of the senate, 
and John Quincy Adams amongst the youngest of the senators. 

The lapse of forty years has removed most of the actors in this 
high drama, and if it have not entirely extinguished the party ani- 
mosity, which is supposed to have caused the prosecution, has, at 
least, diminished its intensity. And if we are not able, at this dis- 
tant day, to form a cool and impartial judgment respecting this 
whole proceeding, we may expect that it is “ fled to brutish beasts, 
and men have lost their reason.” However artfully, interested 
men may strive to keep alive the party feelings and party names 
which then existed, we feel confident that this generation will pro- 
nounce a true verdict in the case. By the counsel, on both sides, 
a pathetic and impressive appeal was made to posterity. We pro- 
pose, therefore, as one of the persons thus appealed to, to re- 
examine this interesting case, and to express our opinions thereon 
with perfect freedom, but we hope with perfect candor. 

There were eight articles of impeachment presented against the 
judge. 

1. In the first, he was charged with arbitrary, oppressive, and 
unjust conduct in the trial of John Fries, accused of high treason. 
(1.) By delivering an opinion in writing on the question of law up- 
on which his defence depended, before his counsel had been heard 
upon it; (2) in preventing the counsel from citing certain English 
authorities and United States’ statutes, which they supposed to be 
material and apposite ; and (3) by debarring them from address- 
ing the jury, as well on the law as on the fact in the same case. 

Fries was first tried before judges Iredell and Peters, and con- 
victed ; but the verdict was set aside, on the ground that one of the 
jurors had made use of expressions hostile to him, after he was 
summoned and before he was sworn. On the second trial, which 
was had before judge Chase, the following singular occurrences 
took place. Before the prisoner was brought in, judge Chase re- 
marked that the court had maturely considered the law, arising 
upon the overt acts charged against Fries, and had reduced their 
opinion to writing, and caused three copies of the opinion to be 
made, one for the district attorney, another for the prisoner’s counsel, 
and a third for the jury. He then threw the three copies upon the 
bar table, remarking, ‘ nevertheless, counsel will be heard.” Mr. 
Lewis, one of the prisoner’s counsel, in high indignation, remarkec 
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*‘ that his hand should never be polluted by a prejudged opinion.’’ 
Mr. Dallas, another of his counsel, shortly afterwards came in, and 
upon consultation agreed to act as such no longer. On the next 
day, Fries being again brought in, Messrs. Dallas and Lewis stated 
to the court that they declined to act further as the counsel of 
Fries, because the court had made up their minds as to the law ; 
and as the prisoner’s counsel had a right to address the jury, both 
on the law and the fact, it would place them in too degrading a 
situation to argue the case after what had passed. Judge Chase 
then gave permission to the counsel to argue the case as they 
thought proper ; stated that the papers had been withdrawn, and 
they must take what course they saw fit in regard to the argument, 
upon their own responsibility ; but intimating a very strong opin- 
ion, that certain English decisions and United States’ statutes were 
wholly irrelevant, and dught not to be cited. The counsel still de- 
clined to act; and it was stated by them, that having formed the 
opinion, that it would probably be more serviceable to Fries, to 
leave him entirely “naked to his enemies,” than to defend him, 
they withdrew their appearance. In other words, they were aware 
that it was a desperate case — that their client must be convicted 
— and having come to the wise conclusion, that he would be more 
likely to obtain mercy, if convicted without the aid of counsel than 
with it, they determined not to forgive the first offence of the 
court, but to nurse the quarrel, The judge then offered to assign 
other counsel to the prisoner. ‘The district attorney suggested that 
it was a remarkable case, and hoped the trial would be postponed 
to the next day, which was very readily acquiesced in by the court. 
On the next day Fries was brought to the bar, and asked whether 
he would have other counsel assigned to him. He replied, that he 
would look to the court to be his counsel. ‘ Then,” replied Judge 
Chase, “ by the blessing of God, the court will be your counsel, 
and do you as much justice as those who were your counsel ;”’ 
and it is very clear that he performed this pledge faithfully. No 
complaint was ever made of his conduct in this respect. 

Upon these facts, the vote of the senate was, sixteen guilty, 
eighteen not guilty. 

T'he second, third, fourth, fifth and sixth articles charged him 
with various acts of misconduct on the trial of John Callender, at 
Richmond, for a libel on the government, under the celebrated se- 
dition law. Perhaps the best mode of presenting to the reader an 
intelligible account of the nature of the offences charged, is to 
give, in the first place, a sketch of the proceedings as they were 
detailed by a great number of witnesses. ‘There is some diversity 
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in the testimony, as to some of the smaller matters, but we have 
endeavored to make an impartial abstract ; with what success, the 
students of the report must determine. 

Callender had published a scurrilous and abusive pamphlet 
against the administration of John Adams, entitled “ 'The prospect 
before us,’ in which he charged him with being an aristocrat, and 
inclined to British interests. The few extracts, which we have 
seen from the book, and which are said to have been the most 
venomous, are tame and spiritless, compared with the fierce invec- 
tives against all public officers, which are not only tolerated but 
demanded by the modern political appetite. Judge Chase was an 
eminent and ardent federalist, and the impeachment, to which he 
was subjected, was owing to the belief of the democratic party, 
that he had prostituted his oflice to the furtherance of his political 
views ; with what justice a statement of the evidence will show. 

When he was about to set out on his journey to Richmond, to 
hold a term of the circuit court, his friend, Luther Martin, also an 
eminent member of the federal party, put Callender’s pamphlet 
into his hands, with the most objectionable passages marked in 
pencil, not with a view of causing the author to be prosecuted, but 
to furnish the judge with some amusement on his way. The judge 
read it, and expressed himself with the utmost freedom respecting 
the book and its author, by pronouncing the one libellous, and the 
other a d—d rascal, who ought to be punished. 

On arriving at Richmond, on the first day, he delivered a charge 
to the grand jury, in which he spoke of offences against the sedi- 
tion law. ‘The jury were furnished with a copy of Callender’s 
book, and on the same day they returned with a presentment 
against him, for a libel on the government. A capias was imme-- 
diately issued against him, and he was arrested at Petersburg, 
where he resided, brought to Richmond, but permitted to go at 
large on bail, for a very inconsiderable amount. He retained 
Messrs. Nicholas, Hay and Wirt for his counsel. They applied 
for a continuance, upon an affidavit setting forth the absence of 
several material witnesses, and also upon the ground that they 
could not prepare for the trial on so short a notice. Judge Chase 
offered to postpone the case to any day during the term, but refused 
to continue it, and the trial accordingly proceeded. When the 
jurors came up to be sworn, the counsel for Callender proposed to 
inquire of them severally, whether they had formed or delivered 
any cpinion of the book alleged to be libellous, from which the 
charges in the indictment were extracted. The judge ruled that 
the proper question was, “ Have you formed and delivered any 
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opinion on the charges contained in the indictment.” The indict- 
ment had not been read in the hearing of any juror. The eighth 
juror, named Basset, stated that he had never seen the indictment, 
but wished to be excused from serving on the jury, because he had 
formed and delivered an opinion that “ The prospect before us,” 
came under the sedition law. He was strongly objected to, but 
judge Chase said he was a good juror, and he was accordingly 
sworn. ‘I'he person employed to print the work being produced, 
Mr. Hay informed him that he was not bound to give any evidence 
that would criminate himself; whereupon judge Chase (not the 
prosecuting attorney,) replied that he might rest satisfied that he 
would not be prosecuted. When the evidence for the government 
had closed, the counsel for the respondent called a witness, one 
Taylor, for the purpose of proving the truth of some part of the 
charges made against Mr. Adams. Judge Chase required them to 
reduce their questions to writing, and then ruled that the witness 
could not be examined, because he could not prove the truth of the 
whole of any one charge. 

The evidence being closed, Mr. Wirt proceeded to address the 
jury, and having enunciated the proposition that they had a right 
to decide on the law as well as on the fact in criminal cases, and, 
therefore, a right to decide on the constitutionality of the law, he was 
peremptorily ordered to sit down. Mr. Wirt observed that he was 
going on. Judge Chase said, “ No, sir, 1 am going on.” He 
thereupon declared that such questions must be argued to the 
court. Mr. Wirt rose and addressed the court, and having stated 
his argument in the form of a syllogism, judge Chase remarked 
“a non sequitur, sir,’ upon which Mr. Wirt immediately sat 
down, and thus terminated his speech. Mr. Nicholas followed 
him, and was not interrupted by the judge. Mr. Hay followed 
him, but being twice interrupted by the judge, at the very opening 
of his remarks, he folded up his papers and left the court. Cal- 
lender was convicted and punished by a fine and imprisonment. 

The witnesses in the defence gave a milder color to some of 
these proceedings. ‘The short-hand report of Callender’s trial does 
not read very diflerently from the reports of other trials, where 
counsel have claimed the right to argue both law and fact to the 
jury. It is obvious, that the impression which the judge’s conduct 
produced in the minds of the counsel, was owing to his supposed 
bias against the prisoner, to his known political opinions, to the 
feverish state of the public mind respecting the sedition law, and 
more than all, to a peremptory, ungracious, overbearing manner. 
It is impossible to describe this, at any time, in words. It is best: 
known, like gunpowder, by its eflects. 
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The following were the articles framed out of these proceedings, 
and the result. Article 2. Overruling the objection of Basset, 
who wished to be excused from serving on the jury, with the in- 
tent to procure the conviction of Callender. ‘Ten guilty, twenty- 
four not guilty. 

Article 3. Excluding the evidence of Taylor, because he could 
not prove the truth of the whole of one of the charges. Guilty 
eighteen, not guilty sixteen. 

Article 4. Unjust, impartial and intemperate conduct during the 
whole course of the trial. (1.) In compelling the prisoner’s coun- 
sel to reduce their questions to writing. (2.) In refusing to post- 
pone the trial on an affidavit of the absence of material witnesses. 
(3.) In the use of unusual, rude and contemptuous expressions to- 
wards the prisoner’s counsel. (4.) In repeated and vexatious in- 
terruptions of the counsel. (5.) In an indecent solicitude for the 
conviction of the accused, unbecoming even a public prosecutor. 
Guilty eighteen, not guilty sixteen. 

Article 5, For issuing a capias against the person indicted, in- 
stead of a summons to appear and answer atthe next term. Of 
this charge he was unanimously acquitted. 

Article 6. For holding the accused to trial at the term at which 
he was indicted. Four guilty, thirty not guilty. 

The 7th article set forth with much particularity, the proceed- 
ings of the judge at a court held by him at Newcastle, Delaware, 
and charged him with stooping to the level of an informer, thereby 
degrading his high judicial functions. 

The evidence was, that the court met at Newcastle, and the 
grand jury, being charged by him, retired to their room. After 
being out about half an hour, they returned into court without 
making any presentments. ‘The court then called upon the attor- 
ney to know if he had any business to lay before them, and the 

reply was that he had none. ‘The grand jury then asked to be 
discharged. Judge Chase refused to discharge them, and said, “I 
have been informed that you have in this state a seditious printer, 
who is in the constant habit of abusing the government. His name 
is , but perhaps I may do injury to the man by mentioning his 
name. Have you ever attended to this subject?” They replied 
that they had not; whereupon the judge told them it was their 
duty to inquire into it, and asked the attorney whether he could 
not procure a file of the printer’s papers. Some person at the bar 
replied that he could, and the judge requested the attorney to look 
them over by ten o’clock the next morning, and the grand jury 
were directed to attend at that time. The next day the grand jury 
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IMPEACHMENT OF JUDGE CHASE. 175 
were called over, and retired to their room, where they remained 
about an hour, when they returned and observed that they had 
made no presentment. ‘They were then discharged. On this ar- 
ticle the vote was ten guilty, and twenty-four not guilty. 

The Sth and last article related to a proceeding, which was un- 
doubtedly the immediate cause of the impeachment. Its impor- 
tance may be seen from the vote, which was nineteen guilty to 
twenty-five not guilty, being the largest vote given on any article 
against him. 

At a court holden in Baltimore on the 2d of May, 1803, the 
judge delivered a charge to the grand jury, of which an exag- 
gerated report immediately appeared in the newspapers, and which 
at once provoked the unsparing animadversion of the democratic 
party. The charge, which the judge put into the case on his trial 
from his original manuscript, and which we do not believe to have 
been altered in a single letter, was directed against the then recent 
alteration of the federal judiciary, by which the offices of the six- 
teen circuit judges were abolished, and the change in the constitu- 
tion of the state of Maryland, by which universal suffrage was in- 
troduced. A few extracts will convey an idea of the manner in 
which these exciting topics were treated by a judge, when engaged 
in the performance of his official duties. 

“ The late alteration of the federal judiciary, by the abolition of 
the offices of the sixteen circuit judges, and the recent change in 
our state constitution, by the establishing of universal suffrage, and 
the further alteration that is contemplated in our state judiciary, (if 
adopted,) will, in my judgment, take away all security for property 
and personal liberty. ‘The independence of the national judiciary is 
already shaken to its foundation, and the virtue of the people can 
alone restore it. ‘The independence of the judges of this state 
will be entirely destroyed, if the bill for the abolition of the two 
supreme courts should be ratified by the next general assembly. 
The change of the state constitution, by allowing universal suffrage, 
will, in my opinion, certainly and rapidly destroy all protection to 
property, and all security to personal liberty ; and our republican 
constitution will sink into a mobocracy, the worst of all possible 
governments.” . . . ‘I cannot but remember the great and 
patriotic characters, by whom your state constitution was framed.” 
. . « With great concern, I observe, that the sons of some 
of these characters have united to pull down the beantiful fabric of 
wisdom and republicanism, that their fathers erected !” 

It is scarcely necessary to add, that the required constitutional 
majority not having been obtained on any article, the prosecution 
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failed. The judge continued to discharge his judicial functions to 
the close of his life. 

A very few observations respecting this case are permitted to us, 
from the length to which this article has already extended. 

The proceedings in the trial of Fries appear to have been un- 
exceptionable. The course of the judge was perfectly correct, and 
it is not creditable to the house of representatives, that they should 
have made it the ground of impeachment. He deserved commen- 
dation rather than reproach, for the preparation of an opinion re- 
specting the law, before he came to the trial of the case ; and 
when he added, “ nevertheless, counsel will be heard ; ’’ and when, 
still further, he withdrew the opinion, as soon as he saw that it 
gave umbrage to the prisoner’s counsel, it is using mild language to 
say, that the counsel who abandoned their client to his fate, in the 
moment of his utmost need, on this account, were alike ignorant 
of the duty of a judge, and recreant to the obligations of an ad- 
vocate. 

But what can be said in justification of the active, decided, and 
influential part taken by a judge on the bench, in the party polities 
of the day? The question is not, whether his opinions were cor- 
rect, but whether he uttered them at proper times and in proper 
places. ‘The exclusion of ‘Taylor, the witness on the trial of Cal- 
lender, because he could not prove the whole of any one charge, is 
totally indefensible on any principle of law. In short, taking the 
whole proceedings, which are detailed in the foregoing pages, it is 
manifest that if the accused were not an impeachable judge, he was, 
at least, a political judge ; if he were not guilty of criminal conduct, 
yet his course was unjudicial and imprudent in the extreme. It has 
been well said, that it is almost as important that persons should be- 
lieve that justice is administered, as that justice should be adminis- 
tered. Did Callender believe that he had an impartial trial ? 
Would the printer of the seditious paper in Delaware, if he had 
been indicted, tried, and convicted, have believed that he had been 
heard by an impartial tribunal? If it be a matter of complaint, it 
certainly is not matter of surprise, that the democratic party felt 
aggrieved by this abuse of judicial authority, and that they tried to 
procure his removal from otlice. The federalists would have done 
the same thing, if a democratic judge had gone about on his cir- 
cuit, delivering political harangues, and getting up prosecutions 
against federal printers. It is quite bad enough for judges, in va- 
cation, to mingle in the dusty conflicts of political parties. Even 
then the ermine will receive its full share of spots and stains ;_ but 
it is not to be endured, that they shall enact the political gladiator 
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with their robes upon their shoulders. The first duty of a judge is, 
“to keep himself unspotted” from the religious and political dis- 
sensions of “ the world.” 

It is probable, from the evidence, that the manners of the judge 
were ungracious. If this were so, “it was a grievous fault, and 
grievously did Cesar answer it.” 

We must bring our remarks to a close, with a brief account of 
the impeachment of judge Peck, in the year eighteen hundred and 
thirty-one. He had delivered an opinion upon a question, affect- 
ing a large number of land titles and a vast amount of property, 
which one Luke Edward Lawless, one of the counsel in the cause, 
reviewed, with some asperity, in a newspaper. For this offence he 
was summoned to appear before the judge to answer for a con- 
tempt, and was at length punished by fine and imprisonment. 

After a prolonged and able discussion, the house of representa- 
tives, by a vote of one hundred and twenty-three to forty-nine, re- 
solved, for this cause, to prefer an impeachment. ‘The managers 
appointed by the house were Messrs. Buchanan, Storrs, McDutlie, 
Ambrose Spencer, and C. A. Wickliffe. ‘The counsel of the re- 
spondent, Messrs. Wirt and Meredith. ‘The report of this trial is 
valuable for the profound and elegant discussion, which it elicited, 
of the power of courts to punish for contempts. ‘The result was 
a vote of twenty-one guilty, and twenty-two not guilty. 

We intended to have spoken of the numerous trials which have 
taken place in the various states, but that part of the subject must 
be reserved for some future occasion. 





Recent American Decisions. 


Supreme Judicial Court of Massachusetts, March Term, held by ad- 
journment in June, 1844, at Boston. 


Henry Grew v. Anprew S. Breen, Er At. 


Under Mass. Rev. Stat. c. 36,8. 31, 32, the holders of stock in a bank, at the 
expiration of the charter, are severally liable for the redemption of outstanding 
bills, in proportion to their respective stock. 

Persons holding stock in trust, are liable in the same manner, whether or not the 
trust is declared on the books of the bank, or on their certificates of stock. 

VOL. VII. — NO. IV. 23 
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Executors or administrators of deceased stockholders are liable only to the 


extent of assets in their hands. 

A transfer of stock to the bank, by way of pledge or security for a debt to the 
bank, does not avoid astockholder’s liability ; especially where the stockholder 
continued to attend the meetings, and vote as a stockhelder. 

The proceedings under the above statute are not barred in six years by the statute 
of limitations. Semble. 

The filing of a bill stops the running of the statute of limitations in favor of one 
of several defendants, notwithstanding he is not served with process until after 
the expiration of the six years. 

The holder of an outstanding bill may maintain the suit, though he holds in trust 
for one not joined. Semible. 

The fact that a former holder obtained the bill fraudulently, cannot prejudice an 
innocent holder. 

A former agreement to receive property in payment of the bill, which agreement 
was never performed, is no bar to proceedings on the bill. 

All the holders of outstanding bills should be allowed to come in and become 
parties to the proceedings, and all the holders of stock at the expiration of the 
charter should be made defencants. 


Tuis was a bill in equity, brought by the complainant, claiming 
to be a holder of bills of the Nahant Bank. At the time of its 
dissolution by the repeal of its charter, receivers were appointed to 
wind up the concerns of the institution, and the assets were found 
to be insufficient to pay the outstanding bills. The bill alleged 
that the defendants were stockholders in the bank, and that it was 
brought in behalf of the complainant and such other bill holders as 
should come in and become parties to the bill, to recover of the 
defendants the value of the bills of the bank held by them. 


B. R. Curtis, for the plaintiff. 
S. Greenleaf and W. H. Gardiner, for the defendants. 


Suaw C. J. delivered the opinion of the court, in which the 
decision in the case of Crease v. Babcock, decided in the same 
court last January, was affirmed. ‘There were some points in 
which the present case differed from the former, on which the 
court would pronounce an opinion. (1) These bills are held by 
the complainant, partly for the estate of his brother, whose admin- 
istrator he is, and partly for his sister, who has released to him the 
legal title. It is objected that the cestwis que trust should be made 
parties to this bill. ‘The complainant has the sole legal interest. 
The bills are negotiable bank notes, and possession is legal evidence 
of title. Payment to the bearer is a discharge of the note. The 
only object of making the cestui que trust a party, is to bind his 
interest by the decree. But the fact that the complainant has the 
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entire legal and beneficial interest, disposes of this objection. (2) 
It is objected that these bills and others were disposed of clandes- 
tinely and fraudulently by the officers of the bank, to the injury of 
the stockholders, and that the original holder did not receive them 
in good faith. But upon examination of the evidence, the court 
are satisfied that this allegation is not true. Besides, the provision, 
rendering stockholders liable, is intended to render secure the bills 
of banks circulating as money. It would be a heavy clog upon 
the currency of such bills, if the fraudulent dealing of previous 
parties should deprive the holder, when not guilty of collusion, of 
this statute remedy. (3) In the summer of 1838, Alford, then the 
owner, or acting as the agent of the owner of the bills, entered 
into negotiations with the bank, after its failure, but before the 
injunction was issued, and agreed to receive the amount of the bills 
in certain property. ‘The bills were presented at the time of the 
failure, and the claim of the holder included interest at the rate of 
24 per cent. per annum, in the nature of a penalty against the 
corporation. ‘The court have heretofore decided that this penalty 
is not given, where the creditor comes in to claim a dividend pari 
passu with other creditors, and the assets are found insufficient to 
pay them in full. Before the agreement was consummated, the 
injunction was laid upon the transactions of the bank. We think 
that these facts constitute no answer to the bill. It was merely an 
accord without satisfaction, which is no bar. Neither can the 
liability of the stockholders be considered to be discharged by this 
arrangement, on the principle that a surety is to be discharged by 
giving time to his principal. No time was given. The right of 
the owner of the bills to proceed against the bank by suit, would 
not be suspended until the agreement should be fulfilled. The 
liability of the stockholders did not commence until the forfeiture 
of the charter, and the other funds of the bank had been found 
insufficient to redeem the bills. ‘The principle of the discharge of 
a surety by giving time, is not applicable to the statute liability of 
stockholders in a bank. (4) As decided in the case of Crease v. 
Babcock, all the holders of bills must be made parties to the bill, 
or be allowed to come in and become parties. ‘The fund for the 
satisfaction of their claims is limited, and though their claims are 
several, their right of reimbursement is joint. All who are liable 
must be made defendants, for if the whole amount for which they 
are stockholders is not required to pay off the claims against them, 
the whole amount for which any defendant is liable, is not to be 


paid. ‘The proceeding must be by all who are entitled to distribu- 
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tion, against all who are liable. There is no other way by which 
to ascertain the proper proportion which is to be paid. 

This, with the decision in Crease v. Babcock, disposes of all the 
general questions in the present case. But there were points 
raised, which were particular to different classes of defendants, and 
in order to dispose of them, the court have considered each class 
in their order. (1.) The absolute owners of shares in their own 
names, are liable severally to the extent of the amount of their 
stock. (2.) The ostensible owners of stock, who actually held the 
shares, however, upon some trust, not declared upon the books of 
the bank, or upon their certificates, are liable in the same manner. 
If a private understanding between the holder of stock, and a third 
party, could exempt the ostensible holder from liability, the statute 
would afford little security to the holders of bills. (3.) The num- 
ber of persons holding stock in a representative capacity, upon 
trusts declared upon the books of the bank, and their certificates 
of stock, is small. Most of them are trustees under marriage 
settlements. Being the legal owners of the stock, we consider this 
class equally liable with the two former. ‘They received the divi- 
dends, and voted at the meetings. By a former decision of the 
supreme court, it was held, that stockholders in manufacturing 
corporations, holding under trusts declared in a similar manner, 
were liable in their individual capacity, and the legislature there- 
upon passed a statute, exempting persons so holding from liability, 
except so far as they had trust property in their hands. But this 
statute is limited in its terms to manufacturing corporations, and 
does not apply to banks. (4.) Administrators and executors of 
deceased stockholders are liable in their representative capacity, to 
the extent of the assets in their hands. The decree should be 
made to operate as to them like a judgment de bonis testatoris. 
(5.) There are several defendants who stand upon grounds peculiar 
to themselves. George A. Fiske is decided not to be a stock- 
holder. John W. Proctor was the holder of seventeen shares, pur- 
chased in 1833, which shares, on the 19th of October, 1836, he 
transferred to the bank itself, —in good faith, and not with any 
intent to avoid his Jiability, — as collateral security for a debt due 
to the bank. ‘This debt has been repaid, since the failure of the 
bank. ‘The court are of opinion, that there was no legal transfer 
made of these shares to the bank. Proctor received a dividend 
shortly before the failure. He attended the meeting and voted as 
a stockholder, at the time of the failure. Giving a pledge of 
shares, as security for a debt, cannot avoid the liability of a stock- 


holder. William B. Willard objects that, although the bill was 
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brought within the term fixed by the statute of limitations, there 
was no service upon him of the subpoena, or any notice of the suit, 
until the expiration of six years. ‘This defence cannot avail. It is 
not certain that this proceeding comes within the meaning of that 
part of the statute of limitations which limits the time of bringing 
certain actions to six years. It certainly does not come within its 
terms. We are inclined to think it comes within the meaning of 
the 4th section of the 120th chapter of the Revised Statutes, as 
being an action brought upon bills, notes, or other evidences of 
debt, issued by a bank, and consequently, that they are not barred 
by the statute of limitations, until the expiration of twenty years. 
There is also another ground, on which the objection may be 
overruled. Ifa suit is actually commenced, before the expiration 
of the time limited by the statute, although the party is not sum- 
moned until after the expiration, the statute of limitations is avoided 
thereby. ‘The case of Stone stands on the same ground with the 
last. 

The result is, that the case must be referred to a master, with 
orders to give notice to all persons entitled, to come in and prove 
their debts, and the same order is to be passed, mutatis mutandis, 
as in the case of Crease v. Babcock. 


Joun Winstow ww Eaquriry v. Oz1as Goopwin, ET AL. 


Construction of a devise. — A contingent interest in real and personal estate may 
so vest, that it will go to the real and personal representatives of the person 
interested, if he dies before the happening of the contingency. 


Tuts was a bill in equity, brought by the plaintiff against Ozias 
Goodwin, as trustee under the will of John Bray, late of Boston, 
to recover three undivided ninths of one seventh of the real and 
personal property left by Bray. ‘The real estate he claimed as 
heir, and the personal estate he claimed as administrator of his 
three deceased children. Other persons claiming adversely to the 
plaintiff, were made defendants. ‘The will was inserted in the bill. 
It gave all the testator’s property, real and personal, to trustees, in 
trust, after payment of debts and certain legacies, to manage during 
the life or widowhood of his wife, paying her the rents and profits ; 
and, upon her death or marriage, to cause the estate to be divided 
into seven equal parts; to hold one seventh to the separate use of 
the testator’s daughter, Sarah Spear Winslow, the wife of the plain- 
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tiff, and on his decease to convey the same to her and her heirs ; 
but if she should die in the lifetime of her husband, “ then to hold 
said seventh part in trust for her children; or so much thereof as 
may remain, if any part thereof shall have been applied to their 
mother’s support and maintenance. And my said trustees are 
hereby authorized and empowered to use and apply so much of 
said seventh, as they may think necessary and proper, for the rea- 
sonable support of my said daughter Sarah, during the lifetime of 
her said husband, from time to time; and if said Sarah shall de- 
cease in the lifetime of her husband, such of her children as may 
then be of full age are to receive their respective shares of said 
seventh, or of what may remain thereof; and as to the parts of 
such children of said Sarah as may then be minors, my trustees are 
authorized and empowered to apply and use so much of each one’s 
share for his or her support and education, as said trustees may 
think necessary, and to pay over and convey to them the residue, 
if any, of his or her share respectively, on coming to full age.” 
The bill proceeded to state that John Bray died about August 1, 
1829 ; that the will was duly proved, and that Ozias Goodwin was 
subsequeitly appointed trustee under the will. ‘The widow of 
Bray died in 1838 or 1839, and the plaintiff's wife died in 1841. 
The plaintiff had had nine children by her, three of whom died 
before her, and three have died since. ‘Two of the former died 
without issue and intestate, after arriving at full age, and the plain- 
tiff was appointed administrator on the estate of each. One of the 
latter died under age, unmarried, and without issue, and the plain- 
tiff was appointed her administrator. The bill averred that Good- 
win had made some payments to the plaintifl’s wife during her life, 
but he does not know how much. 

The plaintiff claimed the portions of the three last mentioned 
children, amounting to 3-9ths of 1-7th of the property left by the 
will; and alleged that he had applied to Goodwin to convey the same 
to him, but he had refused soto do. The bill prayed for on account 
of the trust property, and a conveyance of the said 3-9ths, and also 
of any balance of the income, which his wife or his deceased minor 
child was entitled to. ‘To the bill, there was a demurrer on the 
part of Goodwin and some others of the defendants ; and a part 
of them put in an answer, admitting the facts stated in the bill, 
and submitting the decision upon them to the court. 


S. E. Sewaill, for the plaintiff. 
Aylwin and Paine, for the defendants. 


Wie J. delivered the opinion of the court. (1.) That all the 
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children of Mrs. Winslow, living at the death of the testatator, 
took a contingent interest in their portion of the real and personal 
estate left by the will, as well as those who survived their mother ; 
that the death of the mother was not a condition precedent to the 
vesting of the interest; and that the estate vested absolutely on the 
mother’s death. (2.) That the children took their shares in sev- 
eralty, and not jointly, and consequently, there was no survivor- 
ship. The will provided that the trustees might make payments 
for the support and education of the minor children out of their 
several portions. But in a joint estate, there are no portions. 
(3.) That a contingent interest in real and personal estate may so 
vest, that it will go to the real and personal representatives of the 
person interested, if he dies before the happening of the contin- 
gency. If it is uncertain in whom the estate is to vest, until the 
contingency happens, the case might be diflerent. His honor 
went into a long discussion of this point, reviewed the English and 
American decisions, and commented upon the Massachusetts Stat- 
ute of L805, which is substantially reénacted in the Revised Stat- 
utes, chap. 61, sec. 1, and chap. 64. sec. 1. He held, that a per- 
son entitled to a contingent remainder or an executory devise, has 
unquestionably “an interest” therein, within the meaning of the 
statute ; and that the words “ when any person shall die seized ” 
mean, when any one shall die the owner of the interest. It is not 
necessary that he should be in the actual possession of the estate, 
to render it transmissible to his real or personal representatives. 
Equitable interests or estates, held in trust, in the opinion of the 
court, will also pass in the same manner, and are included in the 
meaning of the statute ; and if not, by the will the trustees were to 
convey the estate in question to the heirs of the children ; and the 
plaintiff was their legal heir. (4.) That there could be no doubt 
that the plaintiff was entitled to the share of the minor child, before 
mentioned, who survived her mother. The plaintiff was adjudged 
to be entitled to the share of those of his children who died with- 
out issue. 


James Carter v. Natuantre, F. Cunnincuam, ET AL. 


Where a temporary agent, going from Boston to Alabama for two months, sells 
goods in Alabama for a Boston merchant, and receives the pay, he is to ac- 
count for the same in Boston, and may deduct the current rate of exchange 
necessary to convert Alabama money into Boston currency. 


Tis was an action to recover the balance of an account. The 
facts were these: The defendants, who are merchants in Boston, 
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had been in the habit of sending Mr. Child, one of their firm, to 
Mobile and other places at the south, every winter, to pass about 
two months there, attend to their business, and return in the spring. 
While there, the firm to which he belonged sometimes transacted 
business through him for other firms, and among others for the 
plaintiff, who is also a Boston merchant. In the winter of 1837 
and 1838, Mr. Child sold goods in Alabama for the plaintiff, and 
received the proceeds. Advances had been made to the plaintiff, 
upon the shipment. This was at the time of the suspension of 
specie payments at the southern banks, and the rate of exchange 
between Alabama and Boston was ten or twelve per cent. in favor 
of the latter place. In accounting with Mr. Carter, the defendants 
charged him with the rate of exchange on the proceeds received 
from the sale of his goods. Mr. Carter objected to the charge, 
and contended that they had no authority to remit the proceeds to 
Boston, at such a sacrifice. ‘The question whether there was any 
agreement between the parties, as to the place where the payment 
or appropriation of the proceeds should be made, was left to the 
jury, who negatived the fact of any agreement on that point. The 
jury were instructed, that if there was no agreement, the inference 
was, that the money was to be paid in Boston, deducting the rate 
of exchange. A general verdict was rendered for the defendants. 
If the verdict should be sustained, the defendants were to be 
allowed the proper rate of exchange. 


R. Robins, for the plaintiff. 
C. G. Loring, for the defendants. 


Suaw C. J. delivered the opinion of the court. When property 
is consigned by a merchant in one place to a resident merchant in 
another, the whole duty of the latter is to sell the same, receive the 
payment, give notice to his consignor, and hold the proceeds sub- 
ject to his order. ‘The consignee is not liable to an action, to re- 
cover the proceeds, until the consignor has given him orders how 
to appropriate the same. But in this case, Mr. Child was a tem- 
porary agent, to go to Alabama, and stay for a short time, in order 
to transact the business entrusted to him. It is the opinion of the 
court, that he was to account for the proceeds here, and that he 
should deduct therefrom the rate of the exchange between the two 
places. It does not follow, because he sold goods for so many 
dollars and cents in Alabama, that he must account for so many 
silver dollars and copper cents here. Besides, under the present 
decision of the question, complete justice is done between the par- 
ties. ‘The instructions are sustained, and an auditor is to be ap- 
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pointed, to ascertain the rate of exchange; if the defendants have 

charged the proper rate, judgment is to be rendered for the de- 

fendants ; otherwise, judgment for the plaintiffs for the difference. 
judg Pp 


Ratew W. Homan v. AnpreEw L. Kina. 


An attorney at law is liable to his client for a loss occasioned by negligence or 
want of reasonable diligence in managing his suit. 


Tus was an action of assumpsit, in one count of which it was set 
forth, that the defendant, an attorney at law, undertook to use rea- 
sonable care, skill and diligence, in collecting a debt, due to the 
plaintiff from Hopkins and Stockton, but failed' to do so, whereby 
the debt was lost. At the return term, the plaintiff filed an addi- 
tional count, setting forth the facts more fully. No objection was 
made to the amendment until the time of trial; when the defend- 
ant objected thereto, on the ground that it was for a new cause of 
action. The objection was overruled. No objection was made to 
the amendment on the ground of surprise, as a cause for a continu- 
ance. It appeared, on the trial, that the defendant was a practising 
attorney in Brunswick, in the state of Georgia; that he was em- 
ployed by the plaintiffs, and undertook to collect the debt referred 
to; that he caused the property of the debtors to be attached, sufh- 
cient to secure the debt ; that the attachment was dismissed by the 
superior court of Georgia, and the debt thereby lost, because the 
order, purporting to authorize the attachment, was issued by a 
judge of the inferior court, returnable before the superior court ; 
and because the bond, given on that occasion, the penalty of which, 
by the statute of Georgia, is required to be in a sum not less than 
double the sum sworn to be due, was in fact given in a sum less 
than double such amount. Evidence was also offered, tending to 
prove that the defendant prepared all the papers in that case. ‘The 
depositions of distinguished practising lawyers in Geogia, relating 
to the practice of the law in that state, were also read. 

Wiuuiams C, J. before whom the case was tried in the court of 
common pleas, instructed the jury, that if the defendant had erred 
in a doubtful matter, or had mistaken the true meaning of a stat- 
ute which was of a doubtful construction, he would not be liable 
for a loss, if one should be incurred thereby. But that, if the 
plaintiff had suffered a loss, by reason of the want of the exercise 
of reasonable care, diligence and skill on the part of the defendant, 
or by reason of his gross negligence in a matter in which he had 

VOL. VII. — NO. Iv. 24 
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undertaken to act, he was liable in damages. The counsel for the 
defendant moved the court to instruct the jury, as matter of law, 
that a judge of the inferior court had authority, by the laws of 
Georgia, to issue an attachment returnable to the superior court ; 
and also, that though the statute of Georgia does require the pen- 
alty of such bond to be double the sum sworn to be due, yet that 
the attorney who prepared such bond for the agent to sign, was 
not liable, but that the magistrate or judge who took such defect- 
ive bond was alone liable for its defects. The court refused to 
give such instructions, but on the first point instructed them, that 
the authority of the magistrate, by the laws of Georgia, was a ques- 
tion for the jury to determine upon the evidence in the case ; and 
on the second point, that though the magistrate or judge who re- 
ceived such bond might be liable, —a question not then before 
them, — yet if they were satisfied, from all the evidence in the case, 
that the defendant did not use reasonable diligence in preparing the 
bond, and that it was a part of his duty as an attorney, of which 
fact they were to judge from the evidence, he would be liable ; 
and that he would also be liable for the want of reasonable care in 
any other part of the business. The jury returned a verdict for 
the plaintiff, and the defendant filed exceptions to the foregoing 
instructions. 


W. R. P. Washburn, for the plaintiff. 
J. P. Rogers, for the defendant. 


Wipe J. delivered the opinion of the court, overruling the ex- 
ceptions, and sustaining the opinion of the court below. 


Artuur M. Eastman, AND OTHERS, PETITIONERS FOR A WRIT OF 
Manpamts. 


Under the insolvent law of Massachusetts, as modified by the statute of 1844, 
ch. 178, the second meeting must be called within three months after the date 
of the messenger’s warrant, but the debtor cannot receive his discharge, until 
after the expiration of six montlis from the date of the assignment. 

This rule applies to cases commenced before the statute of 1844 went into opera- 
tion, in which the debtor had not then received his discharge. 


Tus was a petition, by the members of the late firm of East- 
man, Fondey & Co., for a writ of mandamus upon George S. 
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Hillard, Esq., a master in chancery, to test the questions, when the 


second meeting of their creditors should be held, and they permitted 
to receive their certificate of discharge. The petitioners had made 
their application in insolvency to the master, and the warrant to the 
messenger had been issued thereupon, on the 29th of March last, 
and the new act of the last legislature took effect the 15th of April. 
No second meeting of the creditors had been held, either under the 
new law or the old. ‘The petitioner’s counsel contended, that the 
new law did not apply to proceedings commenced under the old, 
and that if it did, a second meeting was to be called within three 
months, and a certificate of discharge issued to the debtors within 
that time. 

Suaw C, J. stated, that a similar question had been raised be- 
fore him in Worcester county, and that it was important, for the 
disposition of insolvent matters, that it should be settled. The 
court were not at present prepared to give a general construc- 
tion to the act, as they probably should at some future day; but 
for the purpose of meeting the exigencies of the present case, 
they were prepared to say that the new law did apply to proceed- 
ings commenced under the old, so far that certificates of discharge 
could not be granted till the expiration of six months from the date 
of the assignment, unless the insolvent’s estate paid fifty per cent. 
The creditors who had duly proved their debts were entitled to 
that time to make their objections, and the master to the same 
time to ascertain whether the estate would pay the fifty per cent. 
Therefore the prayer of the petition must be denied so far as 
it has for its object the granting of the discharge within three 
months. 

On the other point, whether a second meeting should be held as 
petitioned for, the chief justice stated that he at first supposed the 
opinion of the court was only recommendatory of the practice of 
holding the second meeting within three months: but on consul- 
tation, they were of opinion that it must be held absolutely, 
within three months after the issuing of the warrant to the messen- 
ger, according to the terms of the old statute. At such meeting 
the debtor was to be permitted to correct and make oath to his 
schedule and take the oath prerequisite to a discharge — and 
creditors allowed to prove their debts. It seemed immaterial 
whether an alternative mandamus should issue to this effect in the 
present case, or this opinion merely be expressed for the guidance 


of the master. 
George Bemis for the petitioners. 
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Joseph Gerrisu v. JoserH Eve.eru. 


After the removal of a cause to the supreme judicial court, by a bill of excep- 
tions, a motion may be made in that court for a new trial. 
New trial granted on the ground of newly-discovered evidence. 


Tis was an action of trespass for taking certain property, which 
was attached by the deputy of the defendant, as the property of J. 
M. Davidson. The plaintiff claimed under a bill of sale from 
Davidson to him, to secure him for a prior debt. After a verdict 
for the plaintiff, the case came up to this court on exceptions. At 
the argument, there appeared to be a misunderstanding between 
the counsel, as to the point actually reserved. At this stage of the 
cause, the defendant petitioned for a new trial, on the ground of 
newly-discovered evidence. The defendant contended that the 
conveyance to Gerrish was fraudulent, and alleged that he had 
been informed that one Asa Frisbee could give material evidence 
to sustain this ground, upon a point, on which no evidence was 
given at the trial; and that Frisbee would testify, that, at the time 
of the trial, Gerrish told him that Davidson did not owe him any- 
thing, but that the conveyance was made to keep the property 
from his creditors, at the same time desiring Frisbee to keep this 
secret. Evidence was also offered against the petition, impeach- 
ing the character of Frisbee for truth, and evidence in support of 
it, to the effect that his character was good. 


R. H. Dana, jr., for the plaintiff. 
J. L. English, for the defendant. 


Suaw C. J. delivered the opinion of the court. The cause was 
transferred to this court by the bill of exceptions, and a motion for 
a new trial may be made here. We think the newly-discovered 
evidence important to the cause, and not of the nature of cumula- 
tive evidence. It is direct and positive, to the point that the con- 
veyance was fraudulent, while the evidence before offered was 
merely circumstantial. We think that this is an application to the 
sound discretion of the court, and that the court may inquire 
whether the witness is worthy of belief. But the court should be 
convinced, beyond all reasonable doubt, that he should not be be- 
lieved, before they should refuse a new trial on that ground. Here 
is conflicting evidence as to his character for truth. We do not go 
by the number on each side. Under these circumstances, the court 
cannot decide that the witness is not to be believed on oath. And 
on the ground of newly-discovered and material evidence, and as 
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there is a dispute as to the meaning of the bill of exceptions, the 
verdict is to be set aside, and a new trial granted at the bar of this 
court. 


Marrer or Samvet Decosrer. 


Where the creditors of an insolvent debtor object to his discharge, and his appeal 
is not entered at the next term of the supreme judicial court, it cannot be en- 
tered at a subsequent term. 


Ir appeared that Samuel Decoster petitioned before George 8. 
Hillard, a master in chancery for the county of Suffolk, for the 
benefit of the insolvent law, on the 30th day of June, 1843, and a 
warrant was issued accordingly. ‘The second meeting was held 
July 19, and by several adjournments on subsequent days in the 
monihs of August, September and October. On the 13th of Sep- 
tember, a majority in value of the creditors filed an objection to 
his discharge. On the 18th of September, being within the ten 
days prescribed by the statute, Decoster claimed his appeal, and 
gave written notice thereof to the master, to be entered on the 
record of the proceedings. The statute of 1838, ch. 163, requires 
that the appeal should be entered at the next term of the supreme 
judicial court ; but Decoster’s appeal was not entered by his former 
counsel, who abandoned the case. Decoster now presented his 
petition to Wixpe J. for leave to enter the appeal at the present 
term of the court. 

William Rogers, for the petitioner. 

William Whiting, for the objecting creditors. 

Wipe J. decided, that the appeal could not be entered. There 
is no provision in the insolvent law for the entry of an appeal, where, 
from any cause, there has been a failure to enter the same at the 
proper term. 


Anprew C. Davipson v. ANDREW JOHONNOT, ET AL. 


A special act of the legislature, giving to the guardian of a person non compos 
mentis authority to convey certain real estate of his ward, and to apply the 
proceeds in discharge of certain mortgages upon other real estate of the same 
ward, is not unconstitutional, 


Josuva A. Dit, er av. v. [Nnasrrants or Warenam. 


The inhabitants of a town have not the power by vote to make a contract, giving 
to a person the exclusive right to take oysters from beds within the town, for 
a time specified. 
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Selections from 5 Metcalf’s Massachusetts Reports. 


ACTION. 

Three creditors, on different days, at- 
tached their debtor's right of redeeming 
mortgaged real estate; A., the second 
attaching creditor, first recovered judg- 
ment, and sold the equity of redemption 
to B.,on his execution: The debtor 
afterwards released his interest in the 
mortgaged estate to B.: B. released 
the same to A., who released it to P.: 
the first attaching creditor subsequently 
recovered judgment, and caused the 
equity to be sold on execution, and the 
proceeds of the sale exceeded the amount 
of his judgment and the officer's fees : 
the third attaching creditor afterwards 
recovered judgment, and put his execu- 
tion into the hands of the officer who 
held the surplus proceeds of said sale, 
and he applied those proceeds to- 
wards satisfaction of thatexecution. P. 
claimed those proceeds, and brought an 
action against the officer, for misapply- 
ing them. Held, that the proceeds were 
rightfully applied by the officer, and 
that P. had no cause of action against 
him. Pease v. Bancroft, 90. 

2.-When an officer seizes goods on a 
search warrant, which correspond with 
and comes within the description of 
those for which he is commanded, by 
the warrant, to search, he is not liable 
to an action, though the goods so seized 
by him may not be the same which were 
lost by the complainant. Stone v. Da- 
na, 98. 

3. An officer is liable to an action, 
for neglecting to return an execution ac- 
cording to the precept thereof, although 
the judgment creditor suffers no injury 
by such neglect. Goodnow v. Willard, 
517. 

4. An action at common law lies for 
damages caused by flowing land by a 
dam that has been connected with a 


mill, if the defendant has abandoned 
the intention of again using the dam 
and water as a mill power ; and the jury 
may decide whether he has abandoned 
such intention. Hodges v. Hodges, 205. 

5. A. bound himself by bond, ‘* in 
the full and just sum of $500, liqui- 
dated damages,’’ to convey to B., on 
demand, 3000 feet of land in a city, 
on the corner of L. and M. streets, in- 
cluding a certain house and shed, and 
afterwards, on B.’s demand, executed a 
deed to him, conveying a lot of land, 
described by metes and bounds, at the 
corner of said streets, with the buildings 
thereon standing ; B. accepted the deed, 
and he and A. agreed, that if it was 
not right, it should be made right. It 
was afterwards found, upon a survey of 
the land thus conveyed, that it did not 
include the shed mentioned in the bond, 
and that it contained only 2513 feet. 
Held, in an action by B. on the bond, 
that he had not waived his claim for a 
conveyance of 3000 feet, and that he 
was entitled to maintain his action with- 
out making another demand for a deed. 

Shute v. Taylor, 61. 

6. An action may be maintained 
against selectmen, for refusing to re- 
ceive the vote of a qualified voter, or 
for omitting to put his name on the list 
of voters, without proof of malice. 
The St. of 1822, c. 104, and Rev. Sts. c. 
3, made no change in the law on this 
point. Blanchard v. Stearns, 298. 

7. But, in order to maintain such ac- 
tion, it must be shown that the plaintiff 
furnished the defendants with sufficient 
evidence of his having the legal quali- 
fications of a voter, and requested them 
to insert his name on the list of voters, 
before the defendants refused to receive 
his vote, or omitted to insert his name 
on such list. 1d, 
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8. A voter, who is challenged at the 
polls, cannot maintain an action against 
selectmen, for refusing to receive his 
vote, if they do not act wilfully or ma- 
liciously, but under a mistake, into 
which they are led by his conduct, 
which was likely to mislead them into 
a belief that he had abandoned his claim 
to aright to vote. Humphrey v. King- 
man, 162. 


AMENDMENT. 

Where several tenants in common of 
land join as demandants in a writ of 
entry, and one of them dies pending 
the suit, and his share of the land de- 
scends to another demandant, the lat- 
ter may amend the writ, so as to claim 
therein his enlarged share of the de- 
manded premises. Hancock v. Went- 
worth, 446. 

2. Where several plaintiffs unite in a 
bill, praying for an injunction, and only 
part of them show a title to relief, the 
court is authorized, by the Rev. Sts. ec. 
100, sec. 22, to allow an amendment of 
the bill, by striking out part of the 
plaintiffs, even after issue joined, and 
evidence published. Dana v. Valen- 
tine, 8. 

3. But where a landlord brings a bill 
in equity, to suppress a nuisance caused 
to his property before he demised it, 
and continued afterwards, it seems that 
he cannot be permitted to amend the 
bill, by joining the tenant, after a hear- 
ing on the merits, and after the expira- 
tion of the tenant’s term. Ingraham v. 
Dunnell, 118. 


ASSUMPSIT. 
An action of assumpsit may be main- 
tained in this state, upon an instrument 
made in another state, and which by 
the law of that state is a specialty, if 
by the law of this state it is a simple 
contract. McCleesv. Burt, 198. 

2. Where a parish tax is illegally 
assessed upon a party, and is collected 
by distress and sale of his property, he 
may maintain an action for money had 
and received, against the parish, for the 
amount of the tax, but not for the costs 
of the distress. Dow v. First Parish in 
Sudbury, 73. 

3. Where one tenant in common of 
a vessel, who has authority to insure 
for his co-tenant, effects insurance in 
his own name, for whom it may con- 
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cern, and, after a loss, makes an adjust- 
ment with the underwriters, by receiv- 
ing the amount of his own loss enly, 
‘© in full of all losses on the policy ;”’ 
though he may be liable to the co- 
tenant, in an action on the case, for the 
full amount of his loss, yet the co-tenant 
may waive his right thus to recover the 
full amount of his loss, may adopt the 
adjustment made with the underwriters, 
and recover of the other tenant in com- 
mon, in an action for money had and 
received, his share of the money re- 
ceived by such tenant: or he may set 
off his share of the money so received, 
in an action ex contractu, brought against 
him by the other tenant in common. 
Briggs v. Call, 504. 

4. A. purchased of B. a cargo of 
yellow and white corn, on board B.'s 
schooner, the quantity not being known, 
and agreed to pay one sum per bushel 
for the yellow, and another sum per 
bushel for the white; B. warranting it 
to be of a certain quality: A. paid B. 
$1200, ‘*on account of corn, per 
schooner;”’ the schooner was hauled 
to A.’s wharf, and he took therefrom, 
and put into his warehouse, a part of 
the corn, and then refused to receive 
any more, because the residue was not 
such as B. had warranted it to be, and 
immediately gave notice to B. that he 
would receive no more of the cargo, 
and requested B. to take the schooner 
away. The corn thus taken by A. 
amounted, at the agreed price per bush- 
el, to $1067, and A. sued B., in an 
action for money had and received, to 
recover back the difference between 
that sum and $1200. Held, that the 
contract was entire, and that the action 
could not be maintained ; that A. 
might have rescinded the contract, by 
returning all the corn, and then have 
maintained an action to recover back 
the money advanced; or might have 
maintained an action on the warranty. 

Clark v. Baker, 452. 


ATTACHMENT. 

Where an equity of redemption is 
attached by different creditors, at differ- 
ent times, a sale thereof on execution, 
by the second attaching creditor, before 
the first has recovered judgment, is 
void, as against all the others, and the 
third attaching creditor thereby obtains 
the rights to which the second would 
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otherwise have been entitled. And 

such was the law, even before the pro- 

visions of the Rev. Sts. c. 97, § 34, 35. 
Pease v. Bancroft, 90. 

2. Where a creditor attaches his 
debtor’s property, on mense process, 
and seizes the same on execution, with- 
in thirty days after he recovers judg- 
ment, he has a lien or security on the 
property, which cannot be annulled, 
destroyed, or impaired by his debtor be- 
ing decreed a bankrupt, under the 
United States bankrupt act, of 1841, 
on a petition filed after such seizure of 
the property, though before the time 
when, by law, it could be sold on ex- 
ecution. Ames v. Wentworth, 294. 

3. A. conveyed land to B., merely for 
the purpose of enabling B. to convey 
the same to C., and B. conveyed the 
same to C. accordingly. Before the 
deeds from A. to B. and from B. to C. 
were recorded, D. attached the land as 
the property of B., and subsequently 
levied an execution thereon. Held, 
that B. had no attachable interest in the 
land, after he had conveyed it to C., 
and that D. could not hold the land 
against C. Haynes v. Jones, 292. 

4. Though standing corn and pota- 
toes in the ground may be attached, if 
they are fit for harvest, yet a valid at- 
tachment can be made only by severing 
them from the freehold, and keeping 
them in the officer’s custody. Heard v. 
Fairbanks, 111. 

5. By Rev. Sts. ¢. 90, § 105, an at- 
tachment of mortgaged goods is dissolv- 
ed by the death of the mortgagor be- 
fure they are taken in execution al- 
though his estate is insolvent. Parsons 
v. Merrill, 356. 


ATTEMPT TO ESCAPE. 

The provision in Rev. Sts. ec. 143, 
§ 51, for the punishment of prisoners 
who forcibly break prison, with intent 
to escape, or by force or violence at- 
tempt to escape therefrom, although no 
escape be affected, does not apply to 
prisoners who are held in custody for 
trial, or for not obtaining bail for their 
appearance, but only to convicts, who 
are sentenced to a term ef imprisonment 
as a punishment, and are confined in 


pursuance of the sentence. Common- 
wealth v. Homer, 555. 
2. Where a conditional sentence is 


awarded against a convict, under Rev. 
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Sts. c. 139, by which he is ordered to 
pav a fine within a limited time, and in 
default of payment to be imprisoned, 
and he is committed to jail, to be de- 
tained until such sentence is complied 
with, he is imprisoned for a fixed term, 
by way of punishment, within the true 
intent of the Rev. Sts. ec. 143, § 51, 
and if he forcibly breaks jail, with in- 
tent to escape, or by force or violence 
attempts to escape therefrom, before 
the time limited for the payment of the 
fine has elapsed, he is liable to punish- 
ment for such breach or attempt. Com- 
monwealth v. Briggs, 559. 


AUDITA QUERELA. 
A judgment debtor, who is arrested 
on execution, and voluntarily permitted 
by the officer to escape, and is after- 
wards arrested by the officer, and com- 
mitted to jail on the same execution, 
cannot maintain a writ of audita querela 
against the officer 10 recover damages 
for false imprisonment. Coffin v. Ewer, 
228. 


AUDITOR. 

Those matters of defence, which go 
in bar of an action, or which are not 
matters of account, are not to be passed 
upon by an auditor; and, if done with- 
out consent of parties, should be strick- 
en from his report, or the report should 
be recommitted, or rejected. But where 
the evidence offered bears directly or 
incidentally on the matters of account, 
the auditor should examine it, and may 
state it, if he deem it necessary, to ren- 
der his report intelligible ; and if both 
parties go into such evidence before 
him, his report will not be rejected 
merely fur the reason that he states 
facts respecting matters which go in 
bar, and his conciusions from such facts, 

Jones v. Stevens, 373. 

2. During the trial of an action for 
work done, &c., in manufacturing cloth, 
the court, by consent of parties, ap- 
pointed four men, ‘‘ to estimate the 
cost of manufacturing, &c., the pieces 
produced,’? who returned into court 
written estimates of such cost ; and the 
case was afterwards sent to an auditor, 
to state the accounts of the parties. 
Hield, that said estimates were not in 
the nature of an award, and binding on 
the parties ; and that the auditor might 
receive evidence, to vary and control 














those estimates, and might state the 
accounts according to such evidence. 


Ib. 


AWARD. 

Parties to an action of trespass guare 
clausum fregit, submitted the determi- 
nation of the action to referees, under a 
rule of court, with an agreement that 
they should ‘settle the division line 
between the Jocus in quo and the land of 
the defendant.’’ The referees made 
their award, * that the division line be- 
tween the estates of the parties be fixed 
and established ’’ by certain boundaries, 
specifically described in said award ; 
and this award was returned to the 
court, accepted, and recorded. Held, 
that this record was conclusive on the 
parties, and that in a writ of entry af- 
terwards brought by one of them, 
against the other, to recover land on the 
demandant’s side of the line thus estab- 
lished by the referees, the tenant could 
not be permitted to show that the refe- 
rees erred in their judgment, and that 
the line established by them was not 
the true boundary line between him and 
the demandant. Gvodridge v. Dustin, 
363. 

2. A. and B. submitted to arbitra- 
tors, by a rule under Rev. Sts. c. 114, 
§ 2, a demand made by A. on B., for a 
certain sum, ‘ for injury said A. has 
sustained by reason of the flowing of 
his land by said B., by means of a dam 
maintained by him,’’ and also all de- 
mands between the parties : The award 
of the arbitrators was, ‘‘ cach party shall 
pay one half of all the expenses arising 
from this rule, and they shall settle 
even all accounts and demands previous 
to the date’ of the award: This 
award was accepted: A. afterwards 
brought an action against B., to recover 
damages caused by the same dam, and 
B. defended, on the ground that the 
award was a bar tothe action: Held, 
that the claim for damages made by A. 
in the submission, was only for the 
flowing of his land up to the date of 
the submission, and not for gross dama- 
ges, including future injury by the con- 
tinuance of the dam; but that, as the 
award was accepted, it was a bar to 
A.’s claim for damages, up to the date 
thereof, but was not a bar to his claim 
for damages afterwards sustained. 

Hodges v. Hodges, 205. 
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3. Where an award, made under the 
Rey. Sts. ec. 114, is returned to the 
court of common pleas, although the 
original agreement of submission is not 
produced and filed, yet the court has 
jurisdiction of the award, and ought to 
take cognizance thereof, upon satisfac- 
tory evidence that an agreement of sub- 
mission was signed, acknowledged, and 
certified, conformably to the statute 
requisitions, and has been lost, and 
on proof of a copy thereof, or of its 
contents, so full and complete as to be 
substantially a copy. Jaton v. Hall, 
287. 


BAIL. 
It is a good defence to a writ of sctre 


facias against bail, that the principal, 


after they became his bail, was convict- 
ed of a crime, and is imprisoned on 
sentence. In such case the bail need 
not bring the principal into court, on 
habeas corpus, to be surrendered, but 
they will be discharged on motion. Way 
v. Wright, 330. 


BILL OF EXCHANGE. 

Where one indorsed a bill of ex- 
change, for the accommodation of the 
drawer, who negotiated it on an agree- 
ment, not assented to nor known by the 
indorser, that it should not be presented 
to the drawee for acceptance, until ma- 
turity, and it was accordingly first pre- 
sented to the drawee at maturity, and 
then dishonored; it was /Ae/d, that the 
indorser was not thereby discharged. 

Fall River U. Bank v. Willard, 216. 

2. Where the holder of an indorsed 
bill of exchange, which is not accepted 
by the drawee, merely informs the 
drawee that he (the holder) has the 
bill, but does not actually present it to 
him for acceptance, and the drawee 
thereupon tells him that the bill will 
not be accepted nor paid, the indorser is 
not thereby discharged, though no no- 
tice is given to him of the drawee’s de- 
clarations. Jb. 

3. Where there are several succes- 
sive indorsers of a bill of exchange, or 
promissory note — whether the indorse- 
ments be upon actual negotiation for 
value, or for the purpose of collection 
only—the holder may send notice of 
its dishonor to his immediate indorser ; 
and if that indorser, after receiving 
such notice, give seasonable notice to 
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his immediate indorser, the latter is liable 
to his immediate indorsee, though he 
does not receive notice so soon as if it 
were transmitted to him by the holder, 
immediately upon the dishonor ; and so 
of each suecessive indorser. Eagle Bank 
v. Hathaway, 212. 

4. A bill of exchange was made pay- 
able at Philadelphia to A., or order, 
who resided in Providence, and he in- 
dorsed it, for valuable consideration, 
after acceptance, to a bank in Provi- 
dence. ‘This bank indorsed and trans- 
mitted the bill to a bank in New York, 
for collection ; which bank also indorsed 
and transmitted it, for collection to a 
bank in Philadelphia. The latter bank 
eaused the bill to be presented to the 
acceptor for payment, at maturity, and, 
on payment being refused, caused writ- 
ten notices to be made out for all the 
parties to the bill, and seasonably sent 
those notices to the bank in New York, 
which bank seasonably sent notice of 
nonpayment to the bank in Providence, 
and also inclosed to that bank the no- 
tice to A., the first indorser: The bank 
in Providence immediately placed this 
notice to A. in the post-office in that 
city. Held, that the notice to A. was 
seasonable and sufficient, and that he 
was liable to that bank on his indorse- 
ment. 16, 


COLLECTOR. 
Where a collector appointed by com- 
missioners under the Rev. Sts. ec. 115, 
regulating ‘* proceedings for improving 
meadows,’ &c., has a warrant from 
such commissioners, lawful on its face, 
directing him to collect assessments 
made by them, on the proprietors of 
meadows, &c., and he seizes and sells 
the property of such proprietors, pur- 
suant to his warrant, he is not liable to 
an action of trespass, although the pro- 
ceedings previous to the issuing of the 
warrant were not such as authorized 
the commissioners to make the assess- 
ments. Such warrant is his sufficient 
justification. Upton v. Holden, 360. 


CONSIGNOR AND CONSIGNEE. 

A. of Brazil, being indebted to P., 
H. & Co., of New York, was request- 
ed by them to make a remittance, in 
discharge of his debt, and he there- 
upon shipped goods on board a vessel 
bound to Salem, on his own account 
and risk, and sent therewith bills of 


lading, by which the goods were made 
deliverable to his own order, and which 
were indorsed by him in blank, and in- 
closed to H. & Co., of New York 
(successors of P., H. & Co.), with au- 
thority to fill up the blank, and make 
the goods deliverable to themselves, or 
to such person as they might name, 
with power to receive the proceeds in 
satisfaction of A.’s debt, to P., H. & 
Co. On the arrival of the vessel at 
Salem, the bills of lading were for- 
warded to H. & Co., who filled up the 
indorsement thereon, by making the 
goods deliverable to C., H. & Co. of 
Boston, who were to pay duties and 
freight, dispose of the goods, and ae- 
count for the proceeds thereof in pay- 
ment of A.’s said debt: C., H. & Co. 
thereupon went to Salem, received the 
goods, and entered them at the custom- 
house, gave bond for the duties, and 
became responsible for the freight. 
While the goods were in their posses- 
sion, the same were attached as the 
property of P., Hl. & Co.; whereupon 
C., H. & Co. brought an action of re- 
plevin against the attaching officer. 
Held, that the property in the goods 
had not vested in P., H. & Co., and 
that C., H. & Co. were entitled to 
maintain their action. Chandler v. 
Sprague, 306. 


CONSPIRACY. 

It was alleged in a declaration, that 
the plaintiff and R. were partners, and 
that the defendant covenanted with 
them to furnish them with money to 
be used as capital, in their partnership 
business ; that the defendant did so 
furnish money, during a certain time, 
and afterwards ‘* maliciously intending 
and contriving to injure and ruin the 
plaintiff, and confederating and conspir- 
ing with said R. to injure and ruin the 
plaintiff in his business, and to break 
up said partnership, &c., refused any 
longer to furnish capital, according to 
his covenant, and brought a suit against 
said partners, to recover the money fur- 
nished to them by him, and recovered 
judgment against them, took out execu- 
tion, and caused their stock in trade to 
be sold on said execution, at a great 
sacrifice, to pay the same;’’ and that 
said R., in pursuance of said confede- 
racy, had refused to join with the plain- 
tiff in a suit against the defendant, for 




















a breach of said covenant. Held, that 
the plaintiff, in order to maintain his 
action, must prove not only that the de- 
fendant had broken his covenant, but 
that he did so with the intent, and pur- 
suant to the confederacy, as set forth in 
the declaration. Talbot v. Cains, 520. 


CONSTRUCTION. 

A. shipped on board B.’s vessel for 
a fishing voyage, and signed a shipping 
paper, in which it was agreed that A. 
should have a certain proportion of the 
fish, that he should take on the voyage, 
or the proceeds thereof, and that B. 
should render to A. an account of the 
delivery or sales of all such fish. Be- 
fore the vessel] sailed on the voyage, A. 
drew an order on B., requesting him to 
pay to C., or order, a certajn sum, at 
the end of the voyage, if he (A.) should 
make enough to pay said sum; which 
order B. accepted. In a suit against 
B. on this acceptance, it was held, that 
by ‘*‘ the end of the voyage ’’ was not 
meant the arrival of the vessel, but 
the sale of the fish. Bradford v. Drew, 
188. 

2. In a deed inter partes, viz, by 
and between A., B., and C., on the one 
part, and D., E., and F., on the other 
part—after a recital that said D., E., 
and I. were a committee to purchase a 
steamboat, to run, &c., for an associa- 
tion of subscribers, and that it was pro- 
bable that they (said D., E., and F.,) 


might find it necessary, in pursuance of 


said object, to contract debts beyond 
the amount subscribed therefor — it was 
agreed by A., B., and C., that if the 
contracts of D., E., and F. for said ob- 
ject should exceed the amount subscrib- 
ed therefor, then they (A., B., and C.,) 
would bear and pay to D., E., and F. 
one half of the amount that their said 
contracts for said objects should exceed 
the amount subscribed therefor. Held, 
that this was a joint contract of A.. B., 
andC,. Held also, that the joint liability 
of A., B.,and C. was not annulled by a 
subsequent clause in the deed, by which 
it was mutually agreed, that the ad- 
vances contemplated to be made by D., 
E., and F’. should be paid equally, and 
that all profits and losses arising from 
such advances, should be paid or borne 
equally, by all the parties to said deed. 
Bartlett v. Robbins, 184. 

3. The mayor and aldermen of the 
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city of Boston passed an order, ‘ that 
a reward of $500 dollars be offered to 
any person who shall give information 
so that any person shall be convicted of 
setting fire to any building, for the pur- 
pose of burning the same: ’’ an adver- 
tisement was inserted in the city news- 
papers, which were published on the 
next morning after said order was pass- 
ed, reciting that sundry houses and 
other buildings had been recently set on 
fire, and offering a reward of $500, to 
any person ‘* who shall give informa- 
tion so that any perpetrator of these 
outrages shall be convicted.’’ This ad- 
vertisement purported to be ‘‘ by order 
of the mayor and aldermen,’’ and was 
signed by the city clerk. Held, that 
the advertisement must be taken to be 
the official act of the mayor and alder- 
men. Jield also, that the order and the 
advertisement were to be construed to- 
gether, as parts of the same transaction, 
and that by the true construction there- 
of, the reward was offered for informa- 
tion that would lead to the conviction of 
offences previously committed, and not 
offences thereafter committed. Freeman 
v. City of Boston, 56. 


cosTs. 

Where an action for obstructing a 
stream below the plaintiff's mill, or for 
obstructing by a mill-dam the natural 
ebb of the tide over the plaintiff's salt 
meadow above such dam, is commenced 
in the court of common pleas, and sus- 
tained by that court, after objection 
taken by the defendant to its jurisdic- 
tion, and a verdict is returned for the 
plaintiff, and the defendant thereupon 
brings the case into the supreme judi- 
cial court by exceptions, where it is 
dismissed, because the court below had 
no jurisdiction thereof, the defendant is 
entitled to costs. Carey v. Daniels, 
236. Turner v. Blodgett, 240, n. 


COVENANT. 

Where land which is conveyed by 
deed, is described as land, ‘* through 
which the water from a mill passes,” 
and the grantor inserts a covenant in 
the deed, that the granted premises are 
free from all ineumbrances, the exist- 
ence of a right in the mill owner to 
cleanse the natural channel of the stream 
and remove obstructions to the free flow 
of the water from the mill, is not an 
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incumbrance within the meaning of 
such covenant. Prescott v. Willams, 
429. 

2. Where a debtor deposits notes 
with his creditor, as collateral security, 
to be collected and accounted for, or to 
be returned within a specified time, 
and the creditor thereupon covenants or 
promises, not to sue the debtor until the 
securities shall be given up, such cove- 
nant or promise is not a bar to a suit by 
the creditor, though brought before he 
has given up the securities. Foséer v. 
Purdy, 442. 


DAMAGES. 

In an action for the breach of a war- 
ranty, that the signature of an indorser 
on a note transferred to the plaintiff, by 
the defendant, was genuine, the plain- 
tiff is entitled to recover, as part of his 
damages, the costs incurred by him in 
an unsuccessful suit against the sup- 
posed indorser, if the plaintiff com- 
menced such suit in good faith, not 
knowing that such signature was forged, 
and gave the warrantor seasonable no- 
tice of the pendency of the suit, and 
requested him to furnish evidence of the 
genuineness of the signature. Coolidge 
v. Brigham, 68. 

2. A. engaged by bond, “ in the full 
and just sum of $500, liquidated da- 
mages,’’ to convey to B. 3000 feet of 
land, and afterwards, on B.’s demand, 
executed a deed to him, conveying a lot 
of land, described by metes and bounds: 
B. accepted the deed, and he and A. 
agreed, that if it was not right, it 
should be made right: It was after- 
wards found, upon a survey of the land 
thus conveyed, that it only contained 
2513 feet. Held,in a suit by B. on the 
bond, that as he had accepted said deed 
in part performance of the bond, the 
sum of $500 was not to be regarded 
as liquidated damages, but that he was 
entitled to recover only the actual dama- 
ges which he had sustained. Shute v. 
Taylor, 61. 

3. Though a jury, on the trial of 
an action for the continuance of a nuis- 
ance, give damages for a little longer 
time than they ought, yet a new trial 
will not be ordered for this cause, if 
the plaintiff remit such part of the da- 
mages as is thus wrongly assessed by 
the jury. Hodges v. Hodges, 205. 
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DEED. 

In a suit between B. and K., to try 
the title to land, which was extended in 
execution by K., as the property of D., 
and which D. was alleged to have ac- 
quired by disseizing B., it was held, 
that a deed made by D. to B., without 
fraud or duress, and with a knowledge 
of its purport and effect, in which D. 
conveyed to B. the buildings which D. 
had erected on the land, describing them 
as standing on the land of B., was con- 
clusive evidence that D. recognized B.’s 
title to the land, and his own interest in 
the buildings as personal property ; 
and that such deed should take effect 
against K., although it was executed 
after he attached the land as the pro- 
perty of D. Brown v. King, 173. 

2. Where the heirs of K. gave deeds 
to C. of land which they described as 
** the estate on which C. now lives,”’ 
or ‘* the estate called the C. farm,’’ 
and ‘* being the same which was con- 
veyed by M. to K., by deed,’’ bearing a 
certain date, and it was shown that C., 
as lessee of K., and otherwise, had 
previously occupied the whole farm for 
many years; it was held, that the 
deeds passed the right and title of the 
heirs to the whole farm, although the 
deed from M. to K., which was therein 
referred to, did not include the whole, 
Melvin v. Proprietors of Locks and Ca- 
nals, 15. 

3. A deed conveying a wharf, which 
extends from the upland below high 
water mark, and bounding on an arm 
of the sea in which the tide ebbs 
and flows, passes the flats as parcel, 
and also as appurtenant to the wharf. 
Ashby v. Eastern Railroad Company, 
368. 


DEPOSITION. 

Depositions, in perpetual remem- 
brance, taken before an indictment is 
found, are not admissible on the trial of 
the indictment. Commonwealth v. Bick- 
etson, 412. 

2. Where two magistrates, who took 
a deposition within the commonwealth, 
in perpetual remembrance, stated, in 
their certificate annexed thereto, that 
‘the deponent, being sworn to testify 
the truth, the whole truth, and nothing 
but the truth, in the case in hearing be- 
fore us, made oath to the truth of the 




















foregoing deposition by him made and 
subscribed,’’ and that the parties inter- 
ested had due notice, and appeared with 
their counsel ; it was Aeld, that the de- 
position was admissible in evidence, es- 
pecially when objected to by the coun- 
sel who were present when it was taken. 
Brown v. King, 173. 


DISSEIZIN. 

Where parties agree, though by pa- 
rol only, upon a divisional line between 
their adjoining lands, and afterwards hold 
possession, conformably to such line, 
the possession of one 1s adverse to the 
claim of the other, and amounts to a 
disseizin ; so that a deed by one, pur- 
porting to convey the land thus in pos- 
session of the other, passes nothing to 
the grantee. Boston and Worcester 
Rail Road Corporation v. Sparhawk, 
469. 

2. If one agrees to buy and another 
to sell land, and no consideration is 
paid, nor deed given, and the buyer en- 
ters into possession, the fair inference 
is, that the entry and possession are 
not adverse and a disseizin, but by con- 
sent of the owner, and in subordination 
to his title, until payment is made and a 
deed given, and constitute a tenancy at 
will. But if, on such agreement, the 
consideration is paid, and the owner 
consents that the buyer may enter and 
hold the land as his own, and the delay 
in giving a deed is by accident or mis- 
take, or because a deed cannot be im- 
mediately procured, and the owner 
agrees to give a deed, without further 
consideration or condition, and the buy- 
er thereupon enters into possession ; 
such entry and possession are not to be 
deemed subordinate to the title of the 
owner, but as adverse, and a disseizin. 
Brown v. King, 173. 

3. The St. of 32 Hen. 8, ce. 33, 
which is a part of the common law of 
this state, and which provided that no 
descent to the heir of a disseizor, who 
had not had peaceable possession for 
the space of five years next after the 
disseizin, should toll the entry of him 
who has right to the land, extends not 
only to disseizins by actual expulsion, 
but also to all disseizins whereby, on the 
death of the disseizor, a descent is cast 
on the heir. Tolman v. Sparhawk, 
469. 

4. Where several persons in succes- 
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sion enter on land as disseizors, their 
several possessions cannot be tacked, 
so as to make a continuity of disseizin 
of sufficient Jength to bar the owner's 
right of entry, unless there is a privity 
of estate, or their several titles are con- 
nected ; but where the first disseizor 
demises the land, and the lessee takes 
and keeps possession till the lessor’s 
death, and afterwards remains in pos- 
session as tenant, either at will or at 
sufferance, of the disseizee, there is such 
a connexion of title as preserves the 
continuity of the disseizin. Melvin v. 
Proprietors of Locks and Canals, 15. 
5. Notorious and exclusive posses- 
sion, Without right, constitutes a dis- 
seizin : so does an entry under a void 
grant: Therefore, where a demandant 
in a real action admits that there has 
been adverse possession for thirty years, 
he cannot set up the objection that the 
first entry upon him was by mistake, 
as to the boundaries described in a deed, 
and, for that reason, not a dissezin. 


Ib. 


DIVORCE. 
Where parties, who are residents of 
another state, are married there, and 
reside there after marriage, and the 
husband there deserts the wife, and she 
afterwards removes into this state, and 
resides here five years, the desertion 
being continued during that time, she is 
not entitled to a divorce under St. 1838, 
c. 126, although she and her husband 
lived together in this state a part of the 
time between the marriage and the de- 
sertion. The court has no jurisdiec- 
tion of such a case. Brett v. Breit, 
233. 


DOWER. 

Where a testator devised specific 
parts of his rea] estate to his wife, in 
fee, and bequeathed to her all his per- 
sonal property, and ordered that the 
other part of his real estate should be 
disposed of as the law directs, and the 
wife accepted the devise and bequest 
made to her; it was Aeld, that she 
was not entitled to dower in the other 
part of the real estate. Adams v. Adams, 


ore 
277i. 


EASEMENT. 
The owner of a water mill has an 
easement in the land below, for the free 
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passage of the water from the mill, in 
the natural channel of the stream, ac- 
companied with a right to enter upon 
the land, for the purpose of clearing 
out the stream, and removing obstruc- 
tions to the free flow of the water. 
Prescott v. Williams, 429. 

2. An easement in land of a right of 
passage way to certain buildings is ex- 
tinguished, by the laying out and con- 
struction of a highway over the site of 
such buildings. Lancock v. Wentworth, 
446. 

3. It is no objection to a recovery in 
a real action, that a highway has been 
laid out over the demanded premises, or 
a part thereof; nor that the tenant has 
an easement in the demanded premises. 
Ib. 

4. An action by a mill-owner for an 
obstruction of the stream below his 
mill and close, whereby the water was 
prevented from passing off from the 
wheel of his mill, along said stream, in 
the usual course, and as of right it 
ought to pass, is an action respecting 
an easement on real estate, within the 
meaning of St. 1840, c. 87, § 1, and 
original and exclusive jurisdiction there- 
of belongs to the supreme judicial court. 
Cary v. Daniels, 236. 

5. So of an action by an owner of 
salt meadow, situate above a mill-dam, 
on a navigable stream, against the owner 
of such dam, fur obstructing the natural 
ebb of the tide, and thereby injuring 
the grass on such meadow. Turner v. 
Blodgett, 240, n. 


EQUITY. 

The court has no jurisdiction in equity 
in cases of mere mistake. Gould v. 
Gould, 274. 

2. A. died intestate, leaving B., a 
son, and ©., a daughter, his only law- 
ful heirs, and D., an elder illegitimate 
son, Who had always been recognized by 
A.as a lawful child, and had lived in 
A.’s family during his minority, and 
whose illegitimacy was not known nor 
suspected by the lawful heirs, nor 
shown to have been known by himself. 
D. claimed one-third of A.’s real estate, 
and gave to B. a quitclaim deed of all 
his interest in the estate ; for which B. 
gave him a promissory note: After 
D.’s death, B. took up the note, and 
gave one payable to D.’s widow, who 
was his executrix and residuary lega- 


tee, and afterwards paid that note, in 
part, by transferring to the widow a 
note of J., which was payable to B. : 
J. afterwards took up that note, and 
gave one to the widow payable to her- 
self. Bb. subsequently discovered the 
illegitimacy of D., and filed a bill in 
equity against the widow of D., pray- 
ing for a decree that the widow had no 
right in the last mentioned note, and 
that J. should pay the amount thereof 
to B., and that the widow should give 
up the note to be cancelled. Held, that 
all the transactions set forth in the bill 
were founded on mistake ; that no trust 
arose therefrom in favor of B., of which 
cognizance could be taken under the 
Rey. Sts. c. 81, and that the bill must 
be dismissed for want of jurisdiction of 
the matter thereof. Jb. 

3. The authority given to the court 
by the Rev. Sts. c. 81, § 8, and ec. 105, 
§ 14, to hear and determine in equity 
all suits and matters concerning waste, 
where there is not an adequate remedy 
at law, extends to cases of technical 
waste only, and not to those trespasses 
which courts, that have full chancery 
powers, restrain by injunction. Attaguin 
v. Fish, 140. 

4. The authority given to the court, 
by the Rev. Sts. c. 81, § 8, to hear and 
determine in equity ‘* all cases in which 
there are more than two parties having 
distinct interests, which cannot be just- 
ly and definitively decided and adjusted 
in one action at the common law,’’ does 
not apply to a case where one is charg- 
ed with a trespass upon land, and the 
question is, whether the land, if he has 
no title to it, is owned by certain indi- 
viduals, as tenants in common, or by a 
municipal corporation. Jb. 

5. A landlord cannot maintain a bill 
in equity to suppress a nuisance caused 
to his property before he demised it, 
and continued afterwards, without join- 
ing his tenant as a co-plaintiff. IJngra- 
ham v. Dunnell, 118. 

6. A party is not entitled to an in- 
jenction to restrain an injury caused to 
his reversionary interest in an estate by 
a nuisance, unless such injury will pro- 
bably be irreparable, or cannot be com- 
pensated by damages recovered in a suit 
atlaw. Jb. 

7. Where a bill in equity is brought, 
praying for an injunction to suppress a 
private nuisance, and it is doubtful, on 




















the evidence, whether the defendant has 
not a good defence by prescription or 
estoppel, the court will not order a per- 
petual injunction, until the plaintiff has 
established his right to redress by a 
trial at law. In such case, if there is 
no valid objection to the bill, and there 
is danger of irreparable mischief, the 
court will direct an issue to be tried 
at Jaw, and will order a temporary in- 
junction to restrain the defendant in the 
meantime. J, 

8. An owner of vacant land, which 
is intended for house lots, is not entitled 
to an injunction to restrain the exercise 
of an offensive trade in the vicinity 
thereof, whereby its value is diminish- 
ed. Such owner has a complete and 
adequate remedy at law for the injury 
so caused. Dana v. Valentine, 8. 

9. ‘Though a party is entitled, upon 
a bill in equity, to an injunction to re- 
strain the exercise of an offensive trade, 
so near to his dwe!ling-house as to be 
a nuisance to him, yet if it be doubtful 
on the evidence, whether he who causes 
the nuisance has not a_ prescriptive 
right to exercise the trade there, the 
court wil] not issue such injunction, un- 
til the party complaining has establish- 
ed his right to redress in a suit at law. 
And the court, in such case, will not 
suspend the proceedings on the bill un- 
til a trial of the right at law, and issue 
a temporary injunction to restrain the 
defendant in the mean time, unless there 
is danger of irreparable damage to the 
plaintiff. Jb. 

10. A. made a negoticble note to B., 
payable on demand, under an agree- 
ment that it should be placed in the 
hands of C., to be by him returned to 
B., or returned to A., on certain condi- 
tions; B. fraudulently obtained posses- 
sion of the note, and negotiated it six 
months after its date, and the indorsee 
brought a suit thereon against A., who 
thereupon filed a bill in equity, praying 
for an injunction and relief. Held, 
that the court had no jurisdiction in 
equity, and that A. had an adequate and 
complete remedy at law. Pool v. Lloyd, 
525. 

11. When a bill in equity seeks spe- 
cial and general relief, and also a dis- 
covery, and relief is the principal ob- 
ject, and discovery is sought merely 
as incidental to the relief, if the plain- 
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tiff shows no title to the relief sought, 
a demurrer lies to the whole bill. Jb. 


ERROR. 

When a defendant is found guilty, ge- 
nerally, on an indictment which charges 
him, in one count, with entering a 
dwelling-house in the night time of a 
certain day, with intent to commit a 
larceny, and, in another count, with a 
larceny on the same day in the same 
dwelling-house, and he is sentenced to 
a greater punishment than is warranted 
by law, either for such entry or for 
mere larceny in a dwelling-house; the 
court cannot, on a writ of error, pre- 
sume that one and the same offence only 
is charged in the indictment. Carlton v. 
Commonwealth, 532. 

2. So when a defendant is found 
guilty, generally, on an indictment, 
which charges him with adultery, on 
three different days, with a woman of 
one name, and on a different day, 
with a woman of another name, and 
he is sentenced to a greater punish- 
ment than is warranted by law for a 
single act of adultery; the court can- 
not, on a writ of error, presume that a 
single offence only was charged in the 
indictment. Booth v. Commonwealth, 
535. 


ESTOPPEL. 

A tenant in a real action is not es- 
topped to set up a title by disseizin, by 
reason of his having relied, as one 
ground of his title, upon a deed which 
was found not to convey the demanded 
premises. Melvin v. Proprietors of Locks 
and Canals, 15. 

2. Where owners of adjoining lands, 
intending to establish the divisional 
line according to the true boundary, 
agree by parol on a line, that does not 
conform to such boundary, and after- 
wards hold possession, according to 
such conventional line, such agreement, 
so made by mistake, and the possession 
under it, do not estop the party who 
has suffered by the mistake, from as- 
serting his title to the land that lies be- 
tween the true boundary line and such 
conventional line, and reeovering the 
same ina real action seasonably brought, 
especially if the tenant in such ac- 
tion has not made improvements on 
the demanded premises of greater value 
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than the land without the improvements, 
and for which he is not entitled to re- 
cover of the demandant. Tolman v. 
Sparhawk, 469. 

3. A. and B., owners of adjoining 
land, intending to establish the divis- 
ional line according to the true bound- 
ary, agreed, by parol, on a line that 
did not conform to such boundary, and 
afterwards held possession according to 
such conventional line: B. sold his land 
to C. ; before the sale, A. stated to C. 
that the land which he (A.) claimed 
was bounded by said conventional line, 
between him and B., and that he did 
not claim beyond that line. After the 
sale to'C., he made improvements on 
the land next to such conventional line, 
with the knowledge of A., who was 
often present, and pointed out said line, 
without expressing any dissent to C.’s 
proceedings, or giving notice that he 
had any claim to said land. A. after- 
wards discovered that said conventional 
line was not the true dividing line, and 
that C. was in possession, as B. had 
been, of a piece of land which, accord- 
ing to the true line, belonged to him 
(A.), and he therefore brought a writ 
of entry against C., to recover the land 
between the true line and said conven- 
tional line. Held, that A. was not es- 
topped to claim this land of C., as A. 
had acted under a mere mistake, with- 
out fraud or gross negligence. Brew- 
er v. Boston and Worcester Rail Road 
Corporation, 479. 


EVIDENCE. 

On the trial of A., for suborning B. 
to commit perjury on a former tnal of 
A., for another offence, a witness testi- 
fied that B., on that former trial, swore 
that he came from L., as a witness on 
that trial, in consequence of a letter 
written to him by A. Held, that al- 
though this was not evidence that A. 
wrote such letter to B., yet it was evi- 
dence that B. so testified in the presence 
of A., and as A. thereby had an op- 
portunity to prove, but did not prove, 
on the trial for suborning B., in what 
manner, or by whose agency, B. came 
from L., such testimony of B. might 
be considered by the jury, in connexion 
with the other evidence in the case. 
Commonwealth v. Douglass, 241. 

2. An averment, in an indictment for 
a riotous assault upon an officer, in the 


lawful discharge of the duties of his 
office, that he was in the service of a 
legal precept, and had A. in his custo- 
dy as a prisoner, to be examined on a 
charge of larceny, is supported by proof 
that the officer was in the service of a 
legal precept, and had A. in his custody 
as a prisoner, to be examined on a 
charge of larceny in another state, and 
of being a fugitive from justice. Com- 
monwealth v. Tracy, 536. 

3. On the tria! of an indictment for a 
riotous assault upon an officer, while 
serving a legal precept on A., who 
was charged with larceny in another 
state, and with being a fugitive from 
justice, the defendants cannot introduce 
evidence that B., who claimed the cus- 
tody of A. as a fugitive slave, had de- 
clared, and that the officer knew B. had 
declared, that A. had not committed 
larceny, and that the charge was made 
merely for the purpose of getting A. 
into custody, so that he might the more 
easily be carried home. Jb. 

4. A Boston pilot offered his ser- 
vices to S., the master of a vessel bound 
into Boston harbor, and 8S. did not ac- 
cept them; the pilot, subsequently, 
claimed pilotage fees of S., and they 
both went before a commissioner of pi- 
lotage, and submitted the claim to his 
decision: SS. stated to the commission- 
er, that he was a stranger, &c., and 
that when he approached the harbor he 
had a pilot on board, whom he had 
paid. KR. was afterwards indicted and 
tried for undertaking to pilot S.’s vessel 
into the harbor; and on the trial, the 
statement made by S. to the commis- 
sioner was offered in evidence against 
R. Held, that it was inadmissible. 
Commonwealth v. Ricketson, 412. 

5. When a jury, after a cause is 
committed to them, and they have gone 
out, return and make an inquiry of the 
court, as to a fact, it is within the dis- 
cretionary power of the court to admit 
testimony respecting the matter of such 
inquiry. Jd. 

6. In an action against an officer, 
who had attached real estate, before 
the passing of St. 1838, ec. 186, for 
omitting to deposit in the clerk’s office 
a copy of the writ, &c., within three 
days, whereby the attachment was lost, 
the mere fact, that he deposited such 
copy, &e., in the clerk’s office, on the 
sixth day after the attachment, is not 












































evidence that he promised the attach- 
ing creditor to do it within three days. 
Goodnow v. Willard, 517. ; 

7. Where one, who has been arrest- 
ed on a search warrant, and earried 
before a magistrate, and discharged, 
brings an action of trespass against the 
officer, who justifies under the warrant, 
he may, for the purpose of showing 
that the officer was not justified by the 
warrant, give evidence that the goods 
seized on the warrant did not come 
within the description of those for which 
the officer was directed to search ; but 
he cannot, for such purpose, give evi- 
dence that the goods so seized were not 
those which were in the mind of the 
complainant, when he made the com- 
plaint and obtained the warrant. Stone 
v. Dana, 98. 

8. Where one state court is abolish- 
ed, and its jurisdiction is transferred to 
another court, the clerk and presiding 
judge of the latter court are compe- 
tent to authenticate the records of the 
former, in the manner prescribed by 
the act of congress of May 26th, 1790, 
so as to make them admissible in evi- 
dence in the courts of another state. 
And where such clerk puts his attesta- 
tion to a transcript of a judgment of 
the former court in another state, and 
annexes thereto the seal of the latter 
court, and the presiding judge of that 
court annexes thereto his certificate 
that such attestation is in due form, 
and that the former court is abolished, 
and its jurisdiction, records, and pro- 
ceedings transferred to the latter court, 
such certificate is prima facie evidence 
of the correctness and sufficiency of 
the attestation of such clerk, and makes 
the record, so authenticated, admissible 
in evidence in this state, under the 
Rev. Sts. c. 94, § 57. Capen v. Emery, 
436. 

9. In the trial of an action by a mort- 
gagee, against a town clerk, for not re- 
cording a mortgage of personal pro- 
perty, so that the property was at- 
tached, and sold on execution, by the 
mortgagor's other creditors, the plain- 
tiff introduced the deposition of the 
mortgagor, taken under a commission, 
in which he deposed that he delivered 
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the mortgage to the defendant, to be 
recorded, and paid him his fees, &c. 
The defendant had filed a cross*interro- 
gatory, asking the deponent when he 
was first informed that the mortgage 
was not recorded — what steps or meas- 
ures he took relating to the same — 
whether he made any communication to 
the mortgagee, respecting the mortgage 
not being recorded — and what diree- 
tions he received from the mortgagee, 
in consequence of such communication. 
A part of the deponent’s answer was, 
that he informed the mortgagee that 
the property was lost through the care- 
lessness of the defendant, and that 
there was no way to recover it from 
the attaching officer, as the mortgage 
was lost, and there was no copy of it; 
that he also told the mortgagee, that he 
(the deponent) considered thd defend- 
ant holden for the payment of it, or 
bound to make it good ; that the mort- 
gagee replied, that he did not wish to 
go to law; and that nothing more was 
then said or done about it. J/e/d, that 
this part of the deponent’s answer was 
admissible in evidence against the de- 
fendant. Held also, that the defendant 
was rightly permitted to give in evi- 
dence, for the purpose of discrediting 
the deponent, a letter written by him, a 
short time before the mortgaged pro- 
perty was sold on execution, to one of 
his creditors, who had attached it, say- 
ing that he should be in no haste to 
pay the debt, and would pay no cost, 
and threatening the creditor with trou- 
ble, if he should dare to seli the pro- 
perty on execution. Perkins v. Adams, 
44. 

10. Where a defendant is served 
with notice to produce his books on 
the trial, and he refuses so to do, his 
pass books, containing an account of 
his dealings with the plaintiff, in which 
the entries were made by two of 
his clerks, and were always open to 
his inspection, are admissible in evi- 
dence against him, on the testimony 
of one of his clerks, that the entries, 
therein made by himself were accurate, 
and on proof that the other clerk is not 
within the jurisdiction of the court. 
Coohdge v. Brigham, 68. 
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Intelligence and Mliscellann. 


Triat or Greentear.—In the course 
of the last month, the supreme judicial 
court of Massachusetts have been en- 
gaged in the trial of two capital cases, 
at Boston. One of them was broken 
off and has been continued, on account 
of the absence of a material witness, and 
we can give no account of it at present. 
The other, although not attended by 
anything remarkable, was interesting 
and instructive, as trials which involve 
the life of a human being always are. 
The facts were briefly these : — 

Charles Greenleaf was a teamster in 
the employment of the Roxbury Lead 
Company. His course of business was 
to bring in lead and carry out manure, 
which is used in the manufacture of 
white lead. On Saturday, June Ist, in 
the latter part of the afternoon, he was 
at Staples’s stable, in Portland street, 
to get a load of manure. The manure 
was kept in an opening or vault under 
the stable floor. James Gorman was a 
laborer in search of employment. He 
came into the stable as Greenleaf was 
there and asked for a job. Greenleaf 
told him he would pay him twenty-five 
cents if he would get down and throw 
out enough manure to load his wagon. 
Gorman got down, and began to throw 
out, but did not do it very skilfully. He 
soon became weary, came out from 
the vault, and said he would give up the 
job. He demanded ninepence for what 
he had done, which was refused by 
Greenleaf, on the ground that he had 
engaged to give him twenty-five cents 
for throwing out a load, and that he 
should not pay him anything unless he 
did the whole. Gorman became dissat- 
isfied, and used much threatening and 
profane language. It was agreed to 


refer the matter in dispute ; and it was 
referred to one of the ostlers, and sub- 


sequently to another person, who was 
casually at the stable, both of whom 
decided against Gorman. He was not 
satisfied, however, but left the stable. 
He returned in a few minutes and re- 
newed his demand. Greenleaf, who 
was then in the vault engaged in throw- 
ing up the manure to complete the load, 
told him that if he would take hold and 
throw out a load, he would pay him the 
twenty-five cents as agreed. ‘This he 
declined, and renewed his violent Jan- 
guage, saying, among other things, 
‘*God damn you, I'll fix you.’”? He 
lingered around the stable a few min- 
utes, Greenleaf still throwing out the 
manure: while in this situation, it was 
proved that he told one of the ostlers, 
that he feared Gorman might throw a 
brickbat, and break his own head or the 
leg of one of his horses, and asked the 
ostier to keep an eye on him. Gorman 
left the stable, and went into Portland 
street, near Hanover street, and re- 
mained on the watch, walking up and 
down. After Greenleaf had completed 
his load, and Gorman had left the 
stable, the former expressed his fears 
to the ostler, that the latter would attack 
him in the street. One of them advised 
him to defend himself with the but end 
of his whip. He said he had some- 
thing better, and went to his wagon 
box and took a wooden stick or club, 
called a lead plug, made of maple, about 
two feet long and an inch and a half to 
an inch and a quarter thick, and said he 
would use this. This stick he always 
had in his wagon, and was used as a 
core or nucleus for lead plate to be 
rolled around. They looked at it and 
said it would be a good thing. It was 
also sworn to by one of the witnesses 
on the part of the defence, that the pris- 
oner carried the club in his hand when 























he left the yard. He soon left the yard, 
turned ‘to the left, and went down 
Portland street, and up Sudbury street. 
The deceased followed him. As he was 
passing by the stable in pursuit, one of 
the ostlers said to him, in a jeering tone, 
** Whata suck.’’ To which he replied, 
** By Jasus, I'll have him.’’ The ostier, 
anticipating an encounter, followed im- 
mediately after. 

As to the encounter in Sudbury street, 
there were conflicting statements. The 
only facts beyond dispute were, that 
the prisoner struck the deceased three 
blows, one on the arm and two on the 
head, by which his skull was badly 
fractured. He lingered for some hours 
in a state of insensibility, and died early 
on Sunday morning. The prisoner was 
indicted for murder. 

The defence was conducted by George 
S. Hillard and E. G. Dudley. Samuel 
D. Parker appeared for the govern- 
ment. The case was conducted on 
both sides with much ability and cour- 
tesy. The closing argument of Mr. 
Hillard was one of great power and 
beauty. His discussion of the legal 
points involved displayed his usual 
acuteness and discrimination, while, in 
the elegance of his style, clearness of 
enunciation and force, his address to 
the jury won for him high credit. As 
there has been no full report of his re- 
marks, we take occasivn to preserve 
them in our pages. 

After the evidence was closed, Mr. 
Hillard addressed the jury as follows : 

I need not urge it upon you, that this 
case requires the conscientious exercise 
of your best powers of reason and analy- 
sis. ‘To deem this necessary would be 
doing injustice to you, and betraying 
an ignorance of one of the primal ele- 
ments of humanity. A question of life 
and death is always one of such solemn 
responsibility that we cannot fail to 
bring to its consideration our highest 
faculties, both moral and intellectual. 
It quickens the dullest mind into active 
life : it restores, fur a time, to its natu- 
ral functions, the conscience which the 
wear and tear of common life had sear- 
ed and paralyzed. No matter how hum- 
ble the individual may be who awaits 
his doom at your hands; no matter 
what nameless, homeless outcast he 
may be; the simple fact that a human 
life hangs trembling in the scales which 
you hold, is one to whose silent im- 
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pressiveness the most eloquent lips can 
add nothing. Capital trials are not, un- 
fortunately, of very rare occurrence ; 
yet, as death itself, though the most 
common is the most awful of events, so 
these trials, with which the image of 
death is associated, never grow familiar 
by repetition. Their solemn significance 
is not staled by age or withered by 
custom. ‘Their suecessive recurrence 
does not lessen that deep and painful 
responsibility which rests upon all who 
take part in them; whether judge, juror, 
advocate or witness. 

There are some elements in the pre- 
sent case which must deepen those 
emotions to which the duty imposed 
upon you inevitably gives birth. The 
prisoner at the bar belongs not to that 
class from which the murderer and the 
felon are usually drawn. He is not one 
of those houseless, wandering outlaws, 
to whom the world and the world’s 
law are alike hostile, whose life is a 
war against society, whom the industry 
of others supports, and whose daily 
food is the wretched bread of guilt, up- 
on whose hardened faces the impress of 
a profligate life is visibly stamped and 
who have countenances like curses ; nor 
is the act which brings him before you 
to-day, the natural and appropriate close 
of a long career of violence and crime. 
On the contrary, it is in evidence before 
you that his life has been irreproachable 
from his youth, upwards ; that he is a 
man respectable and respected ; indus- 
trious, temperate, and trustworthy, the 
father of a family, the member of a 
christian church. His position has been 
humble, and his life has been one of 
daily toil; but he has dignified his call- 
ing by the faithful discharge of all its 
duties ; he has adorned his modest sta- 
tion by the exercise of those substantial, 
firm-textured virtues, which are the ele- 
ments of national prosperity, and the 
best security for the permanence of 
those institutions which we so much 
value. His days have glided by in 
tranquil industry, and the sleep of inno- 
cence has nightly visited his pillow. 
He has given to society those pledges 
which are ever most effectual in re- 
straining lawless impulses. The strong, 
sweet ties of domestic life were wound 
around him, to draw him to what was 
good, to withhold bim from what was 
evil. By no slow gradations, by no 
gradual declensions, but at one fatal 
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plunge, he has fallen from the place 
which he held. By one rash act, he 
has put in peril all the accumulated 
harvest of a blameless life. By one 
blow, he has shattered into fragments 
that goodly fabric of happiness and re- 
spect which long years had helped to 
rear. In one moment, in the twinkling 
of an eye, the yawning abyss has been 
opened, upon whose brink he stands. 

How sudden, how fearful is the 
change which has come upon him. But 
yesterday he was enriched with all that 
makes life desirable, wife, children, 
friends, health, peace, competence, 
good name, the past unregretted, the 
future sure. And now his portion is 
the dungeon’s gloom, the bitter pangs 
of self-reproach, the whips and stings 
of remorse, the slow torture of suspense, 
fears that chill the blood, the possibility 
of a felon’s death. Your hearts are of 
flesh, and must bleed in sympathy for 
your brother man, whatever may be the 
result to which your understandings 
compel you to come. 

The present case teaches one of those 
striking lessons which the experience of 
life so often gives. There is no elo- 
quence, like the eloquence of events. 
No tongue of man can add anything of 
impressiveness to the warning voice, 
with which the fatal transaction of the 
first of June addresses us. It rebukes 
the indulgence of lawless passions with 
a power to which no preacher’s lips 
can hope to attain, for the voice with 
which it speaks is the voice of God ; 
and it speaks to us all. We are all ex- 
posed to insult and outrage, and every 
man who lifts his hand to avenge the 
one, and repel the other, puts in peril 
all that my client has done. He must 
be prepared to assume al! the possible 
consequences of his act. I trust that 
this lesson will not be lost upon any one 
of those who now hear me. If within 
the sound of my voice there be any one, 
any young man, who prides himself up- 
on the virtues of a barbarous age, up- 
on being jealous in quarrel, prompt to 
avenge, and quick to obey the sugges- 
tions of hot blood, who spurns the slow 
protection of the law and rights wrong 
with his own hand, let him take warn- 
ing by what he has here seen and heard, 
by this new illustration of that great 
truth, that evil shall hunt the violent 
man to overthrow him, and that the 
end of all these things is DEATH. 


justify him. 
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Pardon me if I add one word as to 
my own relation to my client in this 
ease. My duty is to throw over him, 
as far as I may, the protection of the 
law. I come here to defend, not to 
The law is just and mer- 
ciful; it has a tender regard for the 
infirmities of our nature; it pardons 
something to the weakness of human- 
ity. It holds up no ideal, fantastic, 
extravagant standard of excellence. I 
must procure the acquittal of my client, 
if | procure it at all, by the application 
of known principles of law to the facts 
of the ease. But should I say that | 
approved his course, should | commend 
it to the imitation of others in similar 
circumstances, I should fail in that al- 
legiance to truth, which is paramount 
even to my duty to him. I regret that 
that fatal blow was ever struck. I 
would that the prisoner had taken 
counsel of his patience and not of his 
passions. I would that consideration, 
like an angel, had come, and arrested 
that descending arm. 1 have no sym- 
pathy with the code of violence, in 
whatever form, or under whatever cir- 
cumstances it promulgates its bloody 
edicts — whether it gilds and decorates 
a deliberate murder with the grim pune- 
tilios of a duel, or commands a wrong 
or an insult to be avenged on the spot 
with an armed hand. Its legitimate ex- 
positors are pistols, and bowie-knives, 
ruffian brawls, noon-day encounters, 
street affrays with deadly weapons, 
scenes which make this fair earth a hell 
and turn men into fiends. I prefer the 
milder mood of peace, which prescribes 
forbearance, and long-suffering, and the 
soft answer that turus away wrath, 
that disarms anger by gentleness, and 
which, above all, reverences in every 
human form the image of God, and re- 
coils with horror from the thought of 
breaking into the bloody house of life. 

I trust that it is not improper for me 
to state that the regret which I feel is 
but a faint reflection of that which is 
felt by my client, and this you might 
have legitimately inferred from the evi- 
dence as to his character which we have 
produced. If deep regret, if bitter re- 
morse, if wasting sorrow could restore 
the life that he took, you would not be 
sitting in judgment upon him here to- 
day. Could the web of the past be un- 
ravelled, could the parties be replaced 
in the position in which they were when 























both were alive, not for worlds would 
the prisoner have struck the blow which 
has had for him such serious and may 
have such tremendous consequences. 

The duty imposed upon your under- 
standings is less arduous than often falls 
to the lot of juries in capital cases. In 
the first place, there is no question that 
a homicide has been committed, and in 
the next place, there is unfortunately 
no question that the prisoner at the bar 
is the party by whom it was committed. 
His hand, alas, is red with his brother's 
blood, and all the rain in the sweet hea- 
ven cannot wash out that crimson stain. 
You are spared the painful task of ex- 
tracting the truth from a mass of con- 
flicting evidence and inclining the scale 
towards life or death, according as the 
weight preponderates. Your duty is 
to assign to the act of homicide its dis- 
tinctive character; whether murder, 
manslaughter, or justifiable homicide ; 
considerations of law and fact combine 
to make up this result, and the court 
will afford you its assistance. 

Mr. Hillard then proceeded to call 
the attention of the jury to those gen- 
eral principles which prevailed in all 


criminal cases. That the innocence of 


the prisoner was to be presumed, and 
that he was entitled to the benefit of a 
doubt. The government were obliged 
in all cases to prove the indictment sub- 
stantially as charged. He enlarged 
upon the difference in this respect be- 
tween civil and crimina! cases ; that the 
former might be decided by a mere pre- 
ponderance of evidence but not the Jat- 
ter. Another rule was that where the 
conduct of the party accused was sus- 
ceptible of two interpretations, one more 
and one less favorable, he was entitled 
to the benefit of the more favorable con- 
struction. 

Mr. Hillard then proceeded to an ex- 
amination of the legal principles appli- 
cable to this case. Homicide was 
either murder — manslaughter, or exten- 
uated homicide — or excusable homicide. 
The essence of murder was the malice 
aforethought. Malice was either ex- 
press or implied. Express malice was 
malice as commonly understood. Im- 
plied malice was a legal phrase applied 
often to a state of things when there 
was no intention to kill. Implied mal- 
ice was loosely defined at common law, 
if defined at all. The vague and figu- 
rative definition given by Mr. Justice 
Foster, of what was propounded as a 
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legal proposition, furnished no sure test. 
The court were supposed to instruct the 
jury that certain circumstances In a 
homicide brought it within the definition 
of implied malice. But in point of fact, 
it is an inference from the circumstances 
of the ease, to be drawn by the jury. 
It was after all a question of intent to 
kill, evidenced either by deliberate ma- 
lice aforethought, or by such conduct 
as shows thatin a man of avefage under- 
standing and under an average state of 
feeling, the prospect of killing must have 
been present to his mind. 

Manslaughter is homicide, voluntary 
but extenuated, committed in a state of 
provocation arising from a_ sufficient 
cause ; or involuntary, not excused as 
being occasioned by mere misadven- 
ture. 

The presence or absence of implied 
malice is a fact to be settled from a va- 
riety of considerations, such as the pre- 
vious character of the party, the pro- 
portion between the provocation and 
the resentment, the weapon used, &c. 
Many authorities were cited to support 
and illustrate these propositions, 

The character of the prisoner was of 
importance to be considered in this con- 
nexion. Good character would not avail 
in cases where there was no doubt as to 
the offence, and as to its character. A 
murder is not extenuated by evidence of 
a previously amiable temper, nor theft, 
by proof of a previously honest life. 
But where the act is of a doubtful ehar- 
acter, as here, the evidence of previous 
good character may go towards inclin- 
ing the jury to give it the most favorable 
construction. ‘This benefit every pris- 
oner was entitled to receive, as the 
reward of a good life. Here the pris- 
oner’s character was very high. 

In approaching the facts of the case, 
they might be divided into two classes, 
those which happened before the colli- 
sion of the parties in Sudbury street, 
about which there was no discrepancy, 
and those which took place at the time 
of the collision, about which there was 
much discrepancy. 

As to the former, it appeared that the 
deceased had been hired by the prisoner 
to do some work, for which he was to 
be paid when completed ; that he partly 
performed his undertaking and declined 
to finish it; that he demanded propor- 
tionate payment for what he had done, 
and was refused by the prisoner, that 
a quarrel arose, and it was left to an 
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ostler at the stable, and another person 
who happened to be there, to decide 
whether he should be paid anything, 
who both decided against the claim of 
the deceased. He was dissatisfied, and 
vowed vengeance, with much passion 
and profane language, and finally left 
the stable in that state of mind, and re- 
mained a short distance on the watch. 
The prisoner, who was a teamster and 
had a team*with him, expressed appre- 
hension lest the deceased should do him 
or his team some injury, and requested 
the ostlers to keep watch of him. One 
of the ostlers advised him, in case of an 
attack, to repel it with the but-end of 
his whip-handle, and that the prisoner 
then produced a lead plug which he had 
with him in his wagon-box, and said 
that was a better thing to defend himself 
with. ‘That the ostlers approved of it 
and advised him to use it, and that he 
left the stable with the club in his 
hands. The deceased immediately fol- 
lowed him and overtook him in Sudbury 
street. The prisoner, so far, had been 
entirely in the right. ‘The deceased 
had legally no claim for the part per- 
formance of a contract which was entire. 
Had the prisoner paid the demand, it 
was in evidence that it would have been 
allowed him in account by his em- 
ployer, and consequently he was actu- 
ated by no selfish motives, but simply 
by a regard to his employer's interests. 

He had various motives urging him 
to a strenuous defence against the de- 
ceased. In the first place to defend his 
own person ; in the next place to defend 
the team which was his employer's pro- 
perty ; and lastly, to prevent any delay, 
which would have been injurious. 

Here it would be proper to advert to 
the character of the club or weapon, 
It was not by itself a deadly weapon, 
and no implied malice could be inferred 
from the use. It did not produce an 
effect upon the nerves like that of a pis- 
tol or bowie-knife. It would not be 
selected by a person who had a murder- 
ous intent in hismind. It was a peace- 
ful implement of industry. On these 
topics Mr. H. enlarged at length, and 
read many cases in which the character 
of the weapon used had formed an im- 
portant element in the charge of implied 
malice, and showed that in all of them 
the weapon was more formidable than in 
the present instance, 

Here also it was proper to advert to 
another element in the case. The de- 
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ceased was a native of Ireland. He 
had no wish to indulge in any sweep- 
ing charges against a whole people. 
There were many points in the Irish 
character which awakened his sympa- 
thy and admiration, and whenever the 
Irish had come into collision with our 
own people, he thought the Irish had 
been more sinned against than sinning. 
But there were certain faults which 
were correlative to, and formed the na- 
tural shading of, certain virtues. The 
Irish were imaginative, generous, warm- 
hearted, of strong domestic affections, 
and disinterested; but on the other 
hand they were hot-blooded, impulsive, 
reckless of consequences, and without 
instinctive reverence for law. Our peo- 
ple were cold, calculating, prosaic, but 
orderly, thoughtful, and with an innate 
reverence for law. An _ Irishman’s 
threats of present vengeance would be 
more formidable, if he proceeded to fol- 
low them up immediately, before his 
blood had cooled, because he would be 
so reckless of consequences. Had a 
night intervened, he would probably 
have forgotten the ground of offence. 
An American, in similar cases, would 
have been likely to nurse his wrath, to 
brood over his revenge, and to wait for 
a convenient season for gratifying it. 
As to the encounter in Sudbury street, 
there was a great discrepancy in the 
evidence. ‘The case as made out by 
the government, was that the deceased 
was struck two or three blows, by the 
prisoner, which occasioned his death, 
and that no assault had been committed 
by the deceased, and even no resistance 
made. One of their witnesses also 
swore that the club was taken out of 
the box by the prisoner, after the de- 
ceased had come up to him, and used 
upon the person of the deceased with- 
out resistance. On all the details and 
circumstances there was the greatest 
possible discrepancy. Some swore the 
blows were given opposite the fore part, 
some, opposite the hind part of the 
wagon; some, behind the wagon; and 
some, opposite the horses. Some swore 
the wagon was in motion, and some 
that it was in rest. Some swore that 
the prisoner was nearer to Hawkins 
street, than the deceased ; others, that 
he was nearer to Portland street. ‘There 
was also discrepancy as to the number 
of blows. ‘Two of the government wit- 
nesses contradicted each other in cross- 
examination. The inference to be 














drawn from these contradictions was, 
not that there was any deliberate per- 
jury on the part of the government wit- 
nessess, but great confusion of mind, 
owing to the exciting character of the 
transactions and indistinetness of recol- 
lection. All that was said could not be 
true. The jury must discriminate. 

The government had introduced the 
confession of the prisoner. ‘This was 
made, the next day, to the officer who 
had arrested him. It was made under 
circumstances which gave the highest 
credibility, when he did not know that 
the deceased was dead, and of course 
had no inducement to misstate. 

Mr. H. proceeded at much length to 
argue the questions of fact, stating that 
the case as made out by the govern- 
ment witnesses, was weakened by the 
discrepancies among them, and that 
their account of the transactions was 
highly improbable; that the witnesses 
for the defence were consistent with 
each other, confirmed the prisoner's 
confession, and were supported by pro- 
bability. He therefore contended that 
there was a strong preponderance of 
evidence in favor of the case as stated 
by the prisoner in his prison, which was 
as follows: that the deceased ran up 
Sudbury street and demanded his pay, 
that the prisoner who had the club in 
his hand, flourished it in the air and 
told the deceased to keep off, that he 
passed on, however, went by the pris- 
oner and took hold of one of the horses 
by the bit and stopped the team, that 
the prisoner came up and struck him on 
the right arm (the deceased's back be- 
ing towards him) to make him let go 
his hold, but that he turned round, took 
hold of the bit with his left hand, and 
drew back with his clenched right fist 
to strike the prisoner, who then gave 
him the blows which proved fatal. 

Under these circumstances, Mr. H. 
contended that the conduct of the de- 
ceased, in connexion with and imme- 
diately succeeding his threats, without 
time for his blood to cool, was a felo- 
nious assault, the more formidable from 
the very vagueness of those threats. 
That if he had intended danger of life 
or enormous bodily harm to the prison- 
er, or if the prisoner had sincerely be- 
lieved it, and if in repelling it he had 
used no more force than was requisite 
and death had ensued, it would be justifi- 
able homicide. He had admitted there 
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were great difficulties in bringing it 
within the case of justifiable homicide, 
but there could be no question that it 
was a mitigated form of manslaughter. 
Malice was not express, as there was 
no intent to kill. Malice could not be 
implied from the circumstances of the 
case, from the character of the weapon, 
or the manner of using it, nor from the 
disproportion between the provocation 
and the oifence. It was extenuated by 
the previous conduct of the deceased 
and his assault taken in connexion with 
that conduct. It was committed under 
the influence of fear, suddenly passing 
into rage. It had all the mitigating 
circumstances by which the books dis- 
tinguish murder from manslaughter. 
On this point, Mr. H. cited various au- 
thorities and applied them to the facts of 
the present case. 

The unfavorable inferences to be 
drawn from the language of the prison- 
er immediately after the event, were to 
be rebutted by the fact that they were 
spoken in heat of blood, provoked by 
irritating reproaches and when there 
was no suspicion of the fatal character 
of the deceased’s wounds. 

Mr. H. then examined the cases 
cited by the government's attorney, 
and showed wherein they differed from 
the present case. Mr. H. concluded 
his argument as follows: 

Gentlemen, it is time for me to bring 
my remarks toa close. I believe that 
I have left no point unurged which may 
be presented to you in an aspect favor- 
able to the prisoner, and he now awaits 
your merciful consideration. 1 presume 
that no advocate in a capital cause was 
ever satisfied with his efforts in his 
elient’s behalf; that did not feel, or 
fancy, on a sober re-consideration of his 
argument, that he might have done 
better. lam prepared to be disturbed 
by this reflection hereafter, and, if so, 
I must draw what comfort I can from 
that I now feel —that 1 have done what 
I could. I have endeavored to argue 
this cause fairly. I am not conscious 
of having misstated the facts in evi- 
dence, or laid down the law incorrectly, 
and if I have, I shall be sure to hear of 
it before the case is through. In such 
cases, however, there is no great differ- 
ence between what can be accomplished 
by the highest or the humblest faculties. 
The prisoner is saved, if at all, by the 
law and facts and by these and these 
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alone do I solicit my client’s acquittal. 
If I have failed or been wanting, let 
them speak for me and make up for my 
deficiencies. 

There is another class of considera- 
tions in this case which might be urged 
— another class of emotions which 
might be addressed in my client's be- 
half. In countries where the passions 
have a more predominating sway, where 
the organization of man is more excita- 
ble and his blood more easily stirred, an 
advocate would not omit to urge these 
considerations — to appeal to these sen- 
sibilities. I might speak to you of the 
gloom which an unfavorable verdict will 
spread among a large circle of friends 
and relatives, of the anguish of his 
heart-broken wife, of the withering 
blight which will fall upon his innocent 
children, of the deep, unmoving shadow 
which will settle upon his once cheerful 
hearth. But that stern fibre which the 
mind and character derives from our 
northern skies, rebukes such attempts, 
and ensures their failure, if made. 
Such chords if skilfully struck will 
tremble and vibrate for a moment, but 
will not draw the judgment from its 
place. Justice is deaf, passionless, in- 
exorable. Upon the guilty head the 
great axe must fall, no matter what 
chords of love it severs in its sweep. 
But of these considerations I may make 
a legitimate use. From them I may 
deepen the earnestness with which I 
adjure you to deal with this case wisely, 
soberly, conscientiously, with the best 
faculties of your minds and the brightest 
etfluence of your moral sense. Judge 
it mercifully, as you would be judged 
when the verdict is to pass upon your 
lives. Give to the prisoner all that you 
can, not inconsistent with the claims of 
truth, not repugnant to the solemn 
sanctions of your oath. By all that 
makes life sweet to you, take not his 
away lightly. By that good name which 
is the immediate jewel of your souls — 
by the tranquil satisfaction of regular 
and successful industry, by the sustain- 
ing sympathy of your friends, by the 
sunshine that beams from old familiar 
faces, by the sweet charities of do- 
mestic lite, by the kisses of your child- 
ren, which perhaps are warm upon 
your lips, close not the gates of mercy 
against your brother man unless driven 
by that awful voice of duty, before 
which all earthly considerations must 
ever give wway. 


{t was our intention to have given the 
argument of Mr. Parker, and a brief 
abstract of the charge to the jury. But 
we have already exceeded the limits 
which we can devote to the subject. 
The prisoner was found guilty of man- 
slaughter, and was recommended to 
mercy. He was sentenced to impris- 
onment at hard labor three years in the 
house of correction, and to pay a fine 
of one hundred dollars. 


Mot ch-Pot. 


Tt seemeth that this word hotch-pot, is in English a pudding, 


for in this pudding is not commonly put one thing alone, but 
one thing with other things put together. — Litdleton, § 237, 
176 a. 


Ata recent meeting of the bar of Suffolk 
county, held in the Law Library, at Boston, 
Isaac P. Osgood was chosen chairman, and 
George Bemis, secretary. On motion of 
Sidney Bartlett, the following resolutions 
were unanimously adopted : — Whereas the 
members of the bar of the county of Suffolk 
have been apprized of the resignations of 
Chief Justice Williams and Judges Cum- 
mins and Warren, late members of the court 
of common pleas — Resolved, That we take 
the present oceasion to express to them our 
sense of their valuable public services and 
high judicial merit. ‘That while we regret 
the causes which led to their resignation, of 
the sufficiency of which we doubt not their 
own correct appreciation, we cannot but re- 
gret that the county and the state have lost 
the services of so able, so upright, and so 
competent members of the judiciary. That 
for ourselves, we cannot part with those, 
whose integrity, ability, impartiality, idus- 
try, and dignified courtesy in the discharge of 
official duty we have uniformly witnessed, 
without following them with this sincere ex- 
pression of our esteem and regard. — Pe- 
solved, That the court of common pleas, as 
lately constituted, was no less an ornament 
to the profession, than an honor to the com- 
monwealth; and that we tender its retiring 
members our best wishes for their individual 
welfare, and our hope that they may find in 
their renunciation of office a private advan- 
tage commensurate with the public loss, — 


In a former number (ante p. 61,) we alluded 
to the application of a colored man to be ad- 
mitted to practise in the courts of Maine, 
which was refused on the ground that the 
applicant was not in fact a citizen, We 
learn from the Portland Advertiser that Ma- 
con B. Allen, the person referred to, has re- 
cently applied under the old law, to he ad- 
mitted by examination. He was thereupon 


called before the examiners, a committee of 


the Cumberland bar, and sustained a satis- 
factory examination — the committee recom- 
mending him to the court as a fit candidate — 
and accordingly he was admitted, in the dis- 
trict court, to practise as an attorney and 
counsellor at law in the courts of the state. 


We are obliged to omit our notices of new 
books, and several miscellaneous articles, for 
want of room. 











